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No. 8724. 


HARRY 0. KING, ISABELLA GREENWAY KING, 
MUNSON LINE, INCORPORATED, Appellants, 


WALL AND BEAVER STREET CORPORATION, 
ABRAHAM STRAUSS, ROBERT STRAUSS aid 
HARRY STRAUSS, co-partners, t/a STRAUSS 
BROTHERS, HORTENSE I. BRAUNSCHWEIGER, 
on behalf of themselves and of all other stockholders 
of Munson Line, Incorporated, Appellees. 


Special Appeal from the District Court of the United States 
for the District of Columbia. 


BRIEF OF APPELLANTS. 


JURISDICTIONAL STATEMENT. 


This is a special appeal allowed by this Court under Sec¬ 
tion 17-101, D. C. Code 1940, from an interlocutory ord^r 
entered in the District Court of the United States for the 
District of Columbia overruling a motion by the defendant 
Munson Line, Incorporated, to dismiss the action or in lieu 
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thereof to quash service of summons on that defendant, and 
overruling a motion by the defendants Harry 0. King and 
Isabella Greenway King for summary judgment in their 
favor. 

The defendant Munson Line, Incorporated, had been 
served in Baltimore, Maryland. This, of course, could not 
be done under the general jurisdiction of the court below 
* as a court of law and equity, as set forth in D. C. Code 
1940, Sections 11-301, 11-306, and 11-308. 

1 The problem involved in this appeal is whether 28 U. S. 
0. A., Sec. 41 (Judicial Code, Sec. 24, amended) and 28 U. 
S. C. A., Sec. 112 (Judicial Code, Sec. 51, amended) which 
are applicable to district courts, coupled with D. C. Code, 
1^40 Sec. 11-305, whereby the court below has “the same 
jurisdiction as the District Courts”, permit the institution 
of this suit in the District of Columbia and service on Mun¬ 
son Line, Incorporated, in Maryland. This we respectfully 
deny for reasons stated hereafter in this brief. We urge 
that such service should be quashed and that the suit should 
be dismissed. 

| The interlocutory order below was entered February 29, 
1944 (App. 135). Notice of intention to apply for allow¬ 
ance of special appeal was filed in the District Court of the 
United States for the District of Columbia on March 1, 
1944 (Tr. 532). Petition for special appeal was filed in 
this Court on March 27, 1944, and the special appeal was 
allowed May 15, 1944 (App. 136). 


STATEMENT OF CASE. 

The suit is a derivative action brought by certain stock¬ 
holders of Munson Line, Incorporated, against Harry O. 
King, the president and a director of that corporation, and 
against Isabella Greenway King, his wife. The action 
purports to be brought for the benefit of the corporation, 
and a judgment in favor of the corporation is sought against 
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the individual defendants. In such a case it is necessary 
to make the corporation a party, and the corporation h^s 
been named as a defendant. 

The plaintiffs allege that they are citizens of the State bf 
New York, and the court below has so found (App. 133^. 

The court below has found that the individual defendants 
Mr. and Mrs. King have a permanent home in Bridgeport, 
Connecticut, and are domiciled in the State of Connecticut 
and are citizens of that state (App. 134). 

When the suit was filed Mr. King was acting as Director 
of the Copper Division of the War Production Board, a 
temporary position which he had held since March, 1942, 
at a salary of one dollar a year, and the Kings were living 
in the District of Columbia when thev were served. The 
court below has found that they had no intention of making 
Washington, D. C., their permanent home* (App. 133). 

The court below has found that the defendant Munson 
Line, Incorporated, was organized under the laws of Mary¬ 
land, and that it is domiciled in Maryland and is a citizen 
of that state, and that it has never done or transacted busi¬ 
ness in the District of Columbia (App. 134). 

* The formal findings of fact by the court below were as follows: 

“3. The defendant Isabella Greenway Bang is the wife of the defend¬ 
ant Harry O. King. When the action was filed and when the Kinjp 
were served with process they were living in the District of Columbia, Jit 
1815 Q Street, N.W., Washington, D. C., a residence which had been pur¬ 
chased in November, 1942, by the Home Ship Corporation, of which they 
were the principal stockholders. When he was served, the defendant 
Harry O. King was acting as Director of the Copper Division of the Ws.r 
Production Board, a temporary position which he had held since March, 
1942, at a salary of One Dollar a year. The defendants Harry O. King 
and Isabella Greenway King at the time of service of process on them 
had no intention of making Washington, D. C-, their permanent home. 

“4. When the action was filed and when the defendants Harry 0. 
King and Isabella Greenway King were served with process, their perma¬ 
nent home was a dwelling on Old Battery Road, Bridgeport, Connecticut, 
in which they had lived before Mr. King came to Washington, and which 
is also owned by the Home Ship Corporation. This house has been kept 
ready for occupancy, and has been at times occupied by Mrs. King and 
at times by both Mr. and Mrs. King after Mr. King went to Washington. 
They have* intended to maintain this dwelling in Bridgeport, Connecticut, 
as tneir permanent home. The domicile of Harry 0. King and Isabella 
Greenway King is in the State of Connecticut and they are citizens of 
that state” (App. 133, 134). 
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The defendant Munson Line, Incorporated, was served 
with process in the City of Baltimore, Maryland (App. 133). 

Munson Line, Incorporated, filed a motion to dismiss the 
complaint or to quash the return of service of summons on 
the ground that it was served outside the District of Co¬ 
lumbia (App. 50). It subsequently filed a similar motion 
to dismiss the amended complaint (App. 52). 

The Kings filed an answer asserting in its “Second De¬ 
fense” that the suit should be dismissed because of lack of 
venue, and because of failure effectively to serve process on 
the defendant Munson Line, Incorporated, an indispensable 
party to the proceeding (App. 48). The Kings subse¬ 
quently filed a motion for preliminary hearing under Rule 
12(d) of the Federal Rules of Civil Procedure, and for sum¬ 
mary judgment on said “Second Defense” pursuant to Rule 
56 thereof (App. 53). 

After hearing argument on these motions and considering 
depositions and affidavits, the district judge filed a memo¬ 
randum opinion: 

“In my opinion venue of this action is properly laid 
i in the District of Columbia under the provisions of 
Section 51, Judicial Code, in view of the fact that at 
the time of filing suit and serving the defendants, Mr. 
i and Mrs. King, they were actually living in the Dis- 
i trict of Columbia, regardless of where their legal domi¬ 
cile may have been. Therefore, the motion for sum¬ 
mary judgment and dismissal of the action will be de¬ 
nied.” (App. 132.) 

Thereafter findings were entered stating the facts as 
heretofore indicated, and formal conclusions of law were 
entered as follows: 

“1. The venue of this action is properly laid in the 
District of Columbia under the provisions of Section 
51 of the Judicial Code, in view of the fact that at the 
time of filing suit and serving the defendants, Hajry 0. 
King and Isabella Greenway King, they were actually 
i living in the District of Columbia, and were thus resi¬ 
dents of the District of Columbia within the meaning 



of that statute, regardless of where their legal domicile 
may have been. 

“2. Service of process was properly made upon Man- 
son Line, Incorporated, in the State of Maryland under 
the provisions of Section 51 of the Judicial Code, and 
this Court thus has jurisdiction of the defendant Mun¬ 
son Line, Incorporated. 

“3. The motion of the defendant Munson Line, In¬ 
corporated, to dismiss the amended complaint, or in 
lieu thereof to quash the return of service of summons 
on defendant Munson Line, Incorporated, and the mo¬ 
tion of defendants Harry O. King and Isabella Gre6n- 
way King for summary judgment should therefore |be 
denied.” (App. 134.) 

An order was entered denying the motions of the defend¬ 
ants (App. 135), from which order this special appeal w^s 
allowed (App. 136). 


STATUTES AND RULES OF COURT. 

The statutes and rules involved are those relating to the 
jurisdiction of the court below and the validity of service 
of process outside of the District of Columbia. 

These are given in an appendix hereto. 


STATEMENT OF POINTS. 

1. In view T>f the fact that the court below found that the 
permanent home of the defendants Harry 0. King and Isa¬ 
bella Green way King was in Bridgeport, Connecticut, and 
that they were domiciled in Connecticut and were citizens 
of that state, the court erred in concluding as a matter of 
law that they were residents of the District of Columbia 
within the meaning of Section 51 of the Judicial Code. 
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2. The court below erred in holding that service of proc¬ 
ess was properly made upon defendant Munson Line, In¬ 
corporated, in the State of Maryland, and that the court 
had jurisdiction over the defendant Munson Line, Incorpo¬ 
rated. 

3. The court below erred in denying the motion of the 
defendant Munson Line, Incorporated, to dismiss the 
amended complaint, or in lieu thereof to quash the return 
of service of summons on that defendant, and the court 
erred in denying the motion of the defendants Harry 0. 
King and Isabella Greenway King for summary judgment 
(Tr. 535). 


SUMMARY OF ARGUMENT. 

In a derivative action such as this, brought by stockhold¬ 
ers for the benefit of a corporation, it is well settled that 
the corporation is an indispensable party, and if service of 
process cannot be had against the corporation the suit 
should be dismissed as against all parties. The reason is 
that any decree must protect the individual defendants 
against further suit by the corporation, and this cannot be 
done unless the corporation is a party to the suit. 

There can be no valid service on the corporate defendant 
Munson Line, Incorporated, outside of the District of Co¬ 
lumbia, if the suit is brought under the statutes relating to 
the general jurisdiction of the court below as a local court 
of law and equity. 

The court below has held, however, that this action may 
be maintained in the District of Columbia, and that service 
may be obtained on the corporation in Maryland, pursuant 
to Section 51 of the Judicial Code, which relates to suits in 
district courts. In urging that the court erred, we shall 
point out that the provisions of Section 51 relating to stock¬ 
holders ’ suits do not permit suit to be brought in a district 
and service to be had outside such district, unless the cor- 
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poration knight have sued the individual defendants in that 
district, and that this cannot be done under Section 51 unless 
either the corporation or the individual defendants are resi¬ 
dents of the district in question. Here the corporation 
Munson Line, Incorporated, is admittedly a resident of 
Maryland, and we contend that for the purposes of Section 
51 the word “residence ’ 1 means the same thing as *‘domi¬ 
cile/ ’ that Mr. and Mrs. King are not domiciled in the Dis¬ 
trict of Columbia, and thus are not “residents ’’ of the Dis¬ 
trict of Columbia within the meaning of the Section. 

The court below found that Mr. and Mrs. King have “a 
permanent home” in Bridgeport, Connecticut, and that they 
are domiciled in and are citizens of that state. Neverthe¬ 
less, the court below held that they were * 1 residents” of the 
District of Columbia within the meaning of Section 51, be¬ 
cause Mr. King, who was doing temporary war work, [was 
living here with his wife when they were served. 

It is our contention that under Section 51 the word “resi¬ 
dent” as applied to a district for the purpose of venue has 
the same meaning that the word “citizen” has as applied 
to a state for the purpose of jurisdiction. We contend that 
under Section 51 a person can be a “resident” only of a dis¬ 
trict located in a state of which he is a citizen and that he 


can be a citizen only of a state in which he is domiciled. As 
the Supreme Court has said, the word “resident” is Used 
in these statutes to avoid the incongruity of calling a person 
a citizen of any geographical division less than a state. We 
contend that in the District of Columbia where there is only 
one federal district the words mean the same thing. We 
contend, therefore, that, as Mr. and Mrs. King are not domi¬ 
ciled in the District of Columbia, they are not residents of 
the District of Columbia within the meaning of Section 51. 
In support of this contention we shall cite and discuss wlhat 
we believe constitutes an unbroken line of authority. 

The argument that the corporation might have brought 
this action against the Kings under the general local juris¬ 
diction, because they were found here, and that therefore 


8 


the action may be maintained and service had on the cor¬ 
poration outside of the District of Columbia under Section 
51, was not followed by the court below and should not be 
followed. Congress, in adopting the provisions of Section 
51 which allow a stockholders’ suit to be brought in the dis¬ 
trict where it might have been brought by the corporation, 
clearly was not legislating in reference to the local juris¬ 
diction of the court below, but was enacting a statute ap¬ 
plicable to all district courts, which includes the court below 
only because it is a district court. Such a statute should 
not be given a different construction in the District of Co¬ 
lumbia than that applied in every other district, particu¬ 
larly in view of Section 11-305, D. C. Code, 1940, which 
provides that the District Court of the United States for 
the District of Columbia “shall possess the same powers 
and exercise the same jurisdiction as the District Courts 
of the United States.” 


ARGUMENT. 

1. This Action cannot be Maintained, and Service on Mun¬ 
son Line, Incorporated, Outside of the District of Co¬ 
lumbia cannot be Sustained under Section 51 of the 
Judicial Code if the District of Columbia is not the 
Residence of Mr. and Mrs. King. 

It will be noted that the points on appeal involve only 
one question: 

We contend that since the court below has found that the 
Kings are citizens of Connecticut, with their permanent 
home and domicile in Bridgeport, Connecticut, it necessarily 
follows that the “district of the residence” of these defend¬ 
ants, within the meaning of Section 51 of the Judicial Code, 
is the federal district of Connecticut. We contend therefore 
that the court below erred in concluding as a matter of law 
that the Kings were residents of the District of Columbia 
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within the meaning of Section 51. The memorandum opin¬ 
ion (App. 132) indicates that the action of the court below 
in sustaining service on the defendant, Munson Line, Ircor- 
porated, and in overruling the motions of the defendants 
King was based on this initial error. Had the court agreed 
with our contention that the Kings were residents of the 
federal district of Connecticut, within the meaning of Sec¬ 
tion 51 of the Judicial Code, presumably the court would 
have found that the suit could not have been maintained in 
the District of Columbia under Section 51. The court would 
therefore have quashed the service made in Maryland on 
Munson Line, Incorporated, and would have dismissed the 
suit. 

Our contention is based on the following legal proposi¬ 
tions : 

(A) Munson Line, Incorporated, is an indispensable 
party to this action, and unless the service of process on 
Munson Line, Incorporated, can be sustained the action 
cannot be maintained, and should be dismissed as to all de¬ 
fendants. The reason is that any decree against the indi¬ 
vidual defendants must protect them from further suit by 
the corporation, and this cannot be done unless the corpo¬ 
ration is a party. Thus if service of process cannot be 
maintained against the corporation, the suit should be dis- 

on- 
en- 


missed as against all defendants. This apparently was c 
ceded by the plaintiffs below, and must be conceded. Dai i 
port v. Dows, 85 U. S. 626 (1873), Philipbar v. Derby , 8^ F. 
(2d) 27 (C. C. A. 2d 1936), Greenberg v. Giannini, 140| F. 
(2d) 550 (C. C. A. 2d, 1944). 

(B) Service on the defendant Munson Line, Incorpo 
rated, in the State of Maryland, cannot be sustained under 
the statutes relating to the jurisdiction of the court below 
as a local court of law and equity, for under the general 
jurisdiction of that court there can be no service of process 
outside the District of Columbia. D. C. Code, 1940, Slec. 
11-301, 11-306, 11-308, Rules of Civil Procedure, Rule 4(f), 
Rule 81(e). 
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(C) Section 51 of the Judicial Code, under which the at¬ 
tempt was made to serve Munson Line, Incorporated, in 
Maryland, is the general venue statute for district courts. 
In suits based on diversity of citizenship it provides that 
suit shall be brought only in the district of the residence of 
either the plaintiff or the defendant. By an amendment of 
1936, a provision has been added which provides that a suit 
by a stockholder on behalf of a corporation may be brought 
in any district in which suit against the defendants, other 
than the corporation, might have been brought by the cor¬ 
poration, and that process in such cases may be served upon 
the corporation in any district in which the corporation re¬ 
sides or may be found. 

This provision is clear. For purposes of determining the 
venue under Section 51, the corporation is regarded as being 
the plaintiff suing the other defendants, and the suit must 
be brought in the “district of the residence of either the 
plaintiff or the defendant.” In this action Munson Line, 
Incorporated, could have brought suit either where it re¬ 
sides or where the Kings reside. 

The statute was so construed in the very recent case of 
Greenberg v. Giarmim, 140 F. (2d) 550 (C. C. A. 2d, 1944). 
There the plaintiff stockholder, Greenberg, brought action 
in the Southern District of New York where he resided, 
against Giannini, a director, who was a resident of Cali¬ 
fornia, and served the corporation, Transamerica, at its 
domicile in Delaware, relying on the amendment to Sec¬ 
tion 51. The district court set aside the service upon the 
corporation as invalid and dismissed the complaint against 
the director. This was affirmed by the Circuit Court of 
Appeals which said: 

I “Before the amendment to §112 of Title 28 U. S. 
C. A., the shareholder could sue in any district in which 
either he or the offending directors resided, and in 
i which he could serve the directors personally; and so 
he still can do. It might happen, however, that the in¬ 
jured corporation could not be served in that district, 

1 and since, as will appear, it is always an indispensable 
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party, the shareholder’s hands were often effectively 
tied; there was no district where he could sue. It was 
to meet this difficulty that he was given the privilege of 
suing, not only where either he or the directors f re¬ 
sided,’ but also in any district where the corporation 
could have sued them. That meant the district where 
the corporation or the directors ‘resided’, and—sipce 
without the amendment the shareholder could have sjied 
in the district where the directors ‘resided’—in prac¬ 
tice it added only the district where the corporation 
‘resided.’ But it gave the shareholder the privilege 
of serving the corporation outside the district in an 
action brought in the district where the directors ‘re¬ 
sided,’ and that was a great advantage; it insured him 
at least one forum where he could always sue, for there 
w T as small chance that he could not catch the directors 
in the district where they ‘resided.’ 
****** * * • 

“As for Giannini’s motions to dismiss the complaints 
in both actions, it has been settled law for over a cen¬ 
tury (Cunningham v. Pell, 5 Paige, N. Y. 607) that ihe 
wronged corporation is an indispensable party t<\ a 
shareholders’ action. City of Davenport v. Dows, 18 
Wall. 626, 21 L. Ed. 938; Baltimore & Ohio R. Co. v. 
City of Parkersburg, 268 U. S. 35, 45 S. Ct. 382, 69 iL. 
Ed. 834; Philipbar v. Derby, supra, 85 F. 2d 27. Cf. 
Niles-Bement-Pond Co. v. Iron Moulders’ Union, 254 
U. S. 77, 41 S. Ct. 39, 65 L. Ed. 145. It is hornbook law 
that the claim is the corporation’s, and for that reason 
the delinquent directors will not be protected by aPv 
judgment which does not conclude the corporation. If 
they succeed in defeating the action, other shareholders 
may bring another; if the recovery is too little, the 
same thing is possible. Therefore, as soon as the serv¬ 
ice of process upon the Transamerica Corporation wps 
set aside in the case at bar, it became inevitable that 
the complaints against Giannini should be dismissed.” 

To the same effect is the earlier case of Philipbar v. Derby , 
85 F. (2d) 27, 30 (C. C. A. 2d, 1936). 

This action, therefore, cannot be maintained and service 
on Munson Line, Incorporated, outside the District of Co¬ 
lumbia cannot be sustained under Section 51 of the Judicial 
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Code and the other statutes relating to the jurisdiction and 
venue of the court below as a District Court of the United 
States, unless the District of Columbia is the residence of 
the corporate defendant, or of the individual defendants. 
The defendant Munson Line, Incorporated, was incorpo¬ 
rated in the State of Maryland. It does not do business in 
the District of Columbia and under no theory can it be con¬ 
sidered a resident of the District of Columbia. The decision 
therefore turns on the question of whether or not Mr. and 
Mrs. King are residents of the District of Columbia within 
the meaning of Section 51 of the Judicial Code. 


2. The District of Residence of Mr. and Mrs. King under 
Section 51 of the Judicial Code is the District of their 

> Domicile (the District of Connecticut). 

The court below found (Findings of Fact 4) that the de¬ 
fendants Harry 0. King and Isabella Greenwav King are 
citizens of the State of Connecticut and that their perma¬ 
nent home and domicile is in that state at Bridgeport. But 
it concluded that the venue of the action was properly laid 
in the District of Columbia under the provisions of Section 
51 of the Judicial Code because the Kings at the time of 
service upon them “were actually living in the District of 
Columbia and were thus residents of the District of Co¬ 
lumbia within the meaning of that statute, regardless of 
where their legal domicile may have been.” 

We contend that this was error, and that it is well estab¬ 
lished that “residence” in Section 51 is equivalent to “domi¬ 
cile,” and means the federal district in which the party re¬ 
sides within the state of which he is a citizen. 

In Shaw v. Quincy Mining Co., 145 U. S. 444 (1892), the 
Supreme Court in deciding that a corporation incorporated 
in one state could not be sued in a federal court of another 
state traced the various forms of what is now Section 51 
and the construction of the statute in relation to suits 
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against individuals. It explained that the word “inhabi¬ 
tant” in an earlier act was used “not in any larger mean¬ 
ing than * citizen’ but to avoid the incongruity of speaking of 
a citizen of anything less than a State, when the intention 
was to cover not only a district which included a whole 
State, but also two districts in one State.” 

As to the Act of 1887 which, except for the amendment 
of 1936, is identical with the present Section 51 of the Judi¬ 
cial Code, the Court said: 

“The act of 1887, both in its original form, arid as 
corrected in 1888, reenacts the rule that no civil suit 
shall be brought against any person in any other dis¬ 
trict than that whereof he is an inhabitant, but omits 
the clause allowing a defendant to be sued in the dis¬ 
trict where he is found, and adds this clause: fBut 
where the jurisdiction is founded only on the fact that 
the action is between citizens of different States, suit 
shall be brought only in the district of the residence of 
either the plaintiff or the defendant.’ 24 Stat. 552; 25 
Stat. 434. As has been adjudged by this court, the last 
clause is by way of proviso to the next preceding clause, 
which forbids any suit to be brought in any other dis¬ 
trict than that whereof the defendant is an inhabitant; 
and the effect is that 4 where the jurisdiction is founded 
upon any of the causes mentioned in this section, ex¬ 
cept the citizenship of the parties, it must be brought 
in the district of which the defendant is an inhabitant; 
but where the jurisdiction is founded solely upon the 
fact that the parties are citizens of different States, the 
suit may be brought in the district in which either the 
plaintiff or the defendant resides.’ McCormick Cc. v. 
Wdithers, 134 U. S. 41, 43. * * • ” 

The Court went on to say: 

“As to natural persons, therefore, it cannot be 
doubted that the effect of this act, read in the lighi of 
earlier acts upon the same subject, and of the judicial 
construction thereof, is that the phrase ‘district of the 
residence of’ a person is equivalent to ‘district whereof 
he is an inhabitant,’ and cannot be construed as giving 
jurisdiction, by reason of citizenship, to a Circuit Cobrt 
held in a State of which neither party is a citizen, ljut, 
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on the contrary, restricts the jurisdiction to the dis¬ 
trict in which one of the parties resides within the State 
: of which he is a citizen; and that this act, therefore, 
1 having taken away the alternative, permitted in the 
earlier acts, of suing a person in the district ‘in which 
he shall be found,’ requires any suit, the jurisdiction 
1 of which is founded only on its being between citizens 
of different States, to be brought in the State of which 
one is a citizen, and in the district therein of which 
he is an inhabitant and resident.” (Italics ours.) 

While the Supreme Court, in later decisions, has reached 
the conclusion that Section 51 is concerned with “venue” 
and not “jurisdiction” and that a party may thus consent 
to be sued outside the district of his residence, the Court 
has not changed its position that the meaning of the 
phrase “district of the residence” is the “district in which 
one of the parties resides within the State of which he is a 
citizen,” and that “resident” for the purposes of Section 
51 is synonymous with “inhabitant.” 

In the Shaw case, supra, the Supreme Court said that 
“district of the residence” of a defendant under the second 
part of Section 51 is equivalent to the “district whereof he 
is an inhabitant” in the first part of that section. The case 
of Bicycle Stepladder Co. v. Gordon, 57 Fed. 529 (1893), 
was a suit under the patent laws and involved the question 
of whether the defendant Gordon was an inhabitant of the 
northern district of Illinois within the meaning of the first 
part of Section 51 which provides that “no civil suit shall 
be brought * * * against any person * * * in any other dis¬ 
trict than that whereof he is an inhabitant.” The Court 
stated the facts as follows: 

<<* • • It ig disclosed by the affidavits supporting and 
counter to the motion that the defendant, with his fam¬ 
ily, resides in the state of Kentucky, in which state he 
exercises his political rights and privileges; that he 
' came to Chicago about the 1st of June last, where he has 
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since remained in charge of an exhibit of ladders of 
his own manufacture at the World’s Columbian Expo¬ 
sition ; that these ladders were manufactured at his fac¬ 
tory in the state of Kentucky; that he has, during his 
sojourn in Chicago, taken some orders for his manu¬ 
facture of ladders, which were filled from his manu¬ 
factory in Kentucky, one of which orders was from a 
resident of Chicago; and that he intends to return to 
his home in the state of Kentucky at the close of the 
Exposition.” 

After referring to the opinion in the Shaw case, the court 

said: 

* * The court, in effect, construes the word ‘inhabi¬ 
tant’ to be, within the meaning of the act, synonymous 
wdth ‘resident.’ In the light of previous legislation 
upon the subject of the original jurisdiction of the fed¬ 
eral courts, and of the connection in which the weird 
is used, I think the word is here employed in the sei^se 
of ‘resident.’ It comprehends locality of existence; 
the dwelling place where one maintains his fixed and 
legal settlement; not the casual and temporary abiding 
place required by the necessities of present surround¬ 
ing circumstances. A mere ‘sojourner’ is not an ‘in¬ 
habitant’ in the sense of the act. The meaning, I thibk, 
is well expressed by Judge Deady in Holmes v. Rail¬ 
way Co., 5 Fed. Rep. 523: ‘An inhabitant of a place 
is one who ordinarily is personally present there; not 
merely in itinere, but as a resident and dweller 
therein.’ ” 


“Upon the face of the bill the defendant is a citizen 
and resident of Kentucky. He cannot also be, within 
the meaning of the term as employed in the act, Jan 
inhabitant of Illinois. He is a ‘sojourner’ in the city 
of Chicago during the time of the Exposition. That 
does not, however, subject him to this suit in this juris¬ 
diction, if he chooses to avail himself of his privilege 
of exemption. The motion to dismiss will be grantedl” 


Other decisions of the lower federal courts to the sa 


effect include: United States v. Gronich, 211 Fed. 54)8; 
Brown v. Protestant Episcopal Church, 8 F. (2d) 149. 
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Armistead M. Dobie, one of the leading authorities on 
federal procedure, who is now one of the judges of the Cir¬ 
cuit Court of Appeals for the Fourth Circuit, in an article 
in 35 Yale Law Journal 129, entitled Venue in Civil Cases 
in the United States District Court discussing Section 51 of 
the Judicial Code states: 

“The words ‘resident’ and ‘inhabitant’ are synony- 
i mous here. * * * ‘Residence’ and ‘domicile’, it is well 
i known, have quite different technical meanings, but the 
two are generally used as synonymous in the Judicial 
Code. A natural person, who is a citizen of the United 
States and of a state, is an inhabitant of the district of 
i that state within which he has his domicile or perma¬ 
nent home. That is his district and, when he is the sole 
plaintiff or sole defendant, it is the district of the plain- 
! tiff or the district of the defendant. * * * Since an in- 
; dividual can have hut a single domicile, he can have hut 
one district.” 

The Cyclopedia of Federal Procedure in its 1943 Edition 
just published states the rule to be: 

“The words ‘inhabitant’ and ‘resident’ are substan- 
| tially synonymous as used in the venue statutes, and 
have no larger meaning, as applied to districts for the 
i purpose of venue, than the word ‘citizen’ has, as ap¬ 
plied to states, in limiting jurisdiction; the words all 
| contemplate the same condition and all include the idea 
i of domicile. The same tests which determine jurisdic¬ 
tional citizenship within a state are determinative of 
‘residence’ within a district for purposes of venue; 
these are, the fact of-residence therein and an accom- 
i panying bona fide intention of remaining perma- 
i nently, * • * ” 2 Cyc. Fed. Proc. Sec. 535, p. 589 (2d 
ed. 1943) 

As the Supreme Court pointed out in the Shaw case, the 
terms ‘inhabitant” and “district of residence” are used to 
avoid the incongruity of calling a person a “citizen” of any 
geographical division less than a state. For the purposes 
of these statutes, however, a person can be an “inhabitant” 
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or “resident” only of a district located in a state of which 
he is a “citizen,” and he can be a citizen only of a state in 
which he is domiciled. In view of the fact that the Dis¬ 
trict of Columbia has only one federal district, the words 
all mean the same thing for the purposes of this suit. 

In view” of this unbroken line of authority, we respect¬ 
fully submit that the court below erred in holding that the 
District of Columbia is the “district of residence” of Mr. 
and Mrs. King under Section 51 of the Judicial Code, be¬ 
cause they were living here temporarily while Mr. King 
held a one dollar a year position with the War Production 
Board. Since the court below found that they had a perma¬ 
nent home and domicile in Bridgeport, Connecticut, jthe 
court should have concluded that they were residents 
the Federal District of Connecticut within the meaning 
Section 51. No decision was cited in the court below, 
has been brought to our attention, where any court has hj 
that the residence required for venue under Section 51 
the Judicial Code does not include the idea of domicile.* 


of 

of 

or 

bid 

of 


# The plaintiffs in the court below cited no decision contra to our conten¬ 
tion. The decisions cited by them, which involve the question of venue in the 
District Courts, such as Neirbo v. Bethlehem Shipbuilding Corp., Ltd., 308 
TJ. S. 165 (1939), are merely authority for the proposition that a defendant 
who is not a resident of the district can now waive that defense by consenting 
to be sued in the particular action or by consenting generally to be sued in 
that district. That point is not involved in the present case, since the defej 
was immediately asserted by Munson Line, Incorporated, in a motion to 
miss, and by the individual defendants in their answer, as may now be d 
under Rule 12(b). They have never consented to be sued in this Distric 
Other cases and texts quoted by the plaintiffs involve the construction of 
state statutes or the determination of federal questions relating to taxation. 
It is of course, true that the word ‘ ‘ residence ’ ’ has often been construed as 
different from ‘ ‘ domicile, ’’ according to the context of the particular statute. 
But under Section 51 of the Judicial Code and the other federal statutes 
relating to jurisdiction and venue, “residence** is determined by the same 
considerations as determine “domicile.** That is established by the decisions 
which we have cited. And the plaintiffs in the court below cited no case, which 
holds that the word “residence** under Section 51 of the Judicial Code has 
ever been construed as meaning anything different from “domicile.** 
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3. In Applying Section 51 of the Judicial Code the District 
i Court for the District of Columbia Possesses only the 
! Same Powers and Exercises the same Jurisdiction as 
other District Courts. 

The District Court of the District of Columbia possesses 
a local general jurisdiction analogous to that of a state 
court, and also the jurisdiction of a district court of the 
United States. 

Under its general jurisdiction as a local court, the court 
has jurisdiction of all cases in law or equity between parties 
both or either of whom shall be resident or be found within 
said district (D. C. Code, 1940, 11-306). But in such suits 
process does not run against any person who is not an in¬ 
habitant or found within the district (D. C. Code, 1940, 
11-308). Under its general local jurisdiction the court could 
not obtain jurisdiction of the defendant Munson Line, Inc., 
a Maryland corporation, which does not do business here, 
by service of process in Baltimore. 

Under its jurisdiction as a district court, the court below 
had jurisdiction of the subject matter of the suit as an 
action involving more than $3,000 between citizens of dif¬ 
ferent states. But whether this district is the proper forum 
depends on the provisions of Section 51 of the Judicial Code. 
The plaintiffs must invoke Section 51, since that is the only 
statute which permits service on the corporation outside 
of the District of Columbia, and, as we have pointed out, 
that section permits suits only in the district of residence 
of the plaintiff or the defendant, with the exception that 
stockholders’ suits may be brought where the corporation 
might have sued the individual defendants. 

In its memorandum opinion and in its formal conclusions 
of law the district court recognized that the determination 
of whether the District of Columbia was the proper forum 
must turn upon the question of whether this was the resi¬ 
dence of the Kings within the meaning of Section 51 (App. 
134). However, the appellees stated in their opposition 


to the granting of this appeal that they did not concede pis, 
and they will undoubtedly renew their argument to the con¬ 
trary. They have urged that under Section 51 this suit 
“might have been brought” by the corporation against the 
Kings in this district, because, whether or not they were 
residents, they were found here within the statute govern¬ 
ing the jurisdiction of the court as a local court. Therefore, 
they argued, process could be served in Maryland under 
Section 51 of the Judicial Code. 

We contend that a suit which is defective under the gen¬ 
eral jurisdiction because the corporation cannot be served 
in Maryland, and which is defective under the jurisdiction 
as a district court because the Kings are not residents of 
this district, cannot be made a good suit by ignoring the 
unfavorable aspects of each of the statutes. 

The determination of this question requires a constjruc- 
tion of the meaning of that portion of Section 51 which pro¬ 
vides that: 


“* * * suit by a stockholder on behalf of a corporation 
may be brought in any district in which suit against 
the defendant or defendants in said stockholders’ ac¬ 
tion, other than said corporation, might have teen 
brought by such corporation, * * * ” 


Does this, as applied to the District of Columbia, mean 
that the place of suit under Section 51 of the Judicial Code 
will be governed not by the same rules as are set forth in 
that section for all other district courts, but by a totally 
different rule relating to the jurisdiction of our district 
court as a local court? If that is so then the statute wljich 
purports to determine the venue for all district courts 
makes one rule for the District of Columbia Court and 
another for the other district courts. It is reasonable to be¬ 
lieve that Congress had no such intention in Section 51, 
which does not mention the District Court of the District of 
Columbia. Congress could never have intended to make one 
rule for that court and another for all the other district 


20 


courts. When it was provided that a stockholder could sue 
on behalf of a corporation in any district in which suit 
“might have been brought by such corporation” against 
the other defendants, Congress meant, as stated in Green¬ 
berg v. Giannini, supra, “the district where the corporation 
or the directors ‘resided’.” 

There is ample precedent for holding that the statutes 
relating to the jurisdiction and procedure of the court be¬ 
low as a local court are not applicable in cases arising under 
the jurisdiction of the court as a District Court of the 
United States, or vice versa. Thus in Murphy v. Paris, 57 
App. D. C. 19, 16 F. (2d) 515 (1926), it was held that a 
federal statute relating to the writ of ne exeat in district 
courts could not be applied in an action brought under the 
local jurisdiction of the court, and in First National Bmk 
v. United States, 30 F. Supp. 730, it was held that a statute 
relating to suits by ancillary guardians in the District of 
Columbia was of local application and could not be applied 
in a suit brought under a federal statute permitting suits 
in district courts. 

Section 51 of the Judicial Code, upon which the plain¬ 
tiffs must and do rely, applies only to suits in district courts. 
It would not be applicable at all were it not for Section 
11-305, D. C. Code, 1940, which states that the court below 

! “* * • shall possess the same powers and exercise the 
same jurisdiction as the District Courts of the United 
States • # 

In any other district court of the United States, a stock¬ 
holders’ suit, in which service was had on the corporation 
outside the district pursuant to the 1936 amendment to Sec¬ 
tion 51 of the Judicial Code, would have to be brought in 
the district of the residence either of the corporation or of 
all of the individual defendants. Since the court below, as 
a district court, possesses the same powers and exercises the 
same jurisdiction as other district courts, it necessarily 
follows that Section 51, which relates only to suits in dis¬ 
trict courts, should be applied here as elsewhere. 
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CONCLUSION. 

Of course, the plaintiffs are entitled to their day in court, 
and a dismissal of this suit will not preclude them from fil¬ 
ing a similar action against the Kings in the federal or 
state courts of Connecticut. 

That would be the proper place. The Kings live in Bridge¬ 
port, and Munson Line, Incorporated, does business there. 
The plaintiffs are in New York City, only a short distance 
away. The records of the corporation are in Bridgeport, 
and the witnesses presumably are in Bridgeport and New 
York. 

For the reasons given in this brief, we urge that the deci¬ 
sion of the lower court be reversed, and that the case be 
remanded with an instruction to grant the motions of the 
defendants and to dismiss the suit. 

Respectfully submitted, 

Spencer Gordon, 

Virginia C. Duncombe, 
Attorneys for Appellants Hatry 
0. King and Isabella Green¬ 
way King . 

H. Cecil Kilpatrick, 

Attorney for Appellant Mun¬ 
son Line , Incorporated. 
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APPENDIX. 

STATUTES AND RULES INVOLVED. 

Statutes Relating to the General Jurisdiction of the Court 
in Law and Equity: 

D. C. Code, 1940: 

“Sec. 11-301. (18:41). Constitution—Court of gen¬ 
eral jurisdiction—Assignment of justice for conden.na- 
tion cases. 

“The District Court of the United States for the Dis¬ 
trict of Columbia shall have general jurisdiction in 
law and equity, * * *.” 

4 4 Sec. 11-306 (18:44). General Jurisdiction. 

“Said court (except as otherwise provided in this 
title) shall have cognizance * * * of all cases in law and 
equity between parties, both or either of which shall 
be resident or be found within said district * * *.” 

“Sec. 11-308 (18:46). Actions—Limitation up 
Inhabitants or sojourners in District of Columbia. 

“No action or suit shall be brought in the District 
Court of the United States for the District of Columbia 
by original process against any person who shall not 
be an inhabitant of, or found within, the District, ex¬ 
cept as otherwise specially provided.” 

Statutes Relating to the Jurisdiction of the Court as a 
District Court of the United States: 

D. C. Code, 1940: 

“Sec. 11-305 (18:43). Jurisdiction—Powers of Dis¬ 
trict Courts conferred. 

“The said court shall possess the same powers and 
exercise the same jurisdiction as the District Courts of 
the United States, and shall be deemed a court of ^he 
United States.” 
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I 28 U. S. C. A., Sec. 41 ( Judicial Code, Section 24, 
amended): 

i “Original jurisdiction. The district courts shall have 
original jurisdiction as follows: * * * 

i ‘‘(1) United States as plaintiff; civil suits at com¬ 
mon law or in equity. First. Of all suits of a civil na- 
; ture, at common law or in equity, * * * where the mat¬ 
ter in controversy exceeds, exclusive of interest and 
costs, the sum or value of $3,000, and * * * (b) Is be¬ 
tween citizens of different States, or citizens of the 
District of Columbia, the Territory of Hawaii, or 
i Alaska, and any State or Territory, * * * ” 

i 28 U. S. C. A., Sec. 112 ( Judicial Code, Section 51). 

“Civil suits; arrests in; district where brought; suits 
by corporate stockholders. Except as provided in sec¬ 
tions 113-117 of this title, no person shall be arrested 
i in one district for trial in another, in any civil action 
before a district court; and, except as provided in sec- 
i tions 113-18* of this title, no civil suit shall be brought 
in any district court against any person by any orig- 
i nal process or proceeding in any other district than 
that whereof he is an inhabitant; but where the juris- 
i diction is founded only on the fact that the action is 
between citizens of different States, suit shall be 
brought only in the district of the residence of either 
the plaintiff or the defendant; except that suit by a 
stockholder on behalf of a corporation may be brought 
in any district in which suit against the defendant or 
defendants in said stockholders’ action, other than said 
i corporation, might have been brought by such corpo¬ 
ration and process in such cases may be served upon 
such corporation in any district wherein such corpora- 
I tion resides or may be found. (Mar. 3, 1911, ch. 231, 
sec. 51, 36 Stat. 1101; Sept. 19, 1922, ch. 345, 42 Stat. 
849; Mar. 4,1925, ch. 526, Sec. 1, 43 Stat. 1264; Apr. 16, 
1936, ch. 230, 49 Stat. 1213.) ” 

•Sections 113*118 are not material. 




Ill 


Buies of Civil Procedure. 

“Rule 4. Process. 

(f) Territorial Limits of Effective Service. All 
process other than a subpoena may be served anywhere 
within the territorial limits of the state in which the 
district court is held and, when a statute of the United 
States so provides, beyond the territorial limits of that 
state. A subpoena may be served within the territorial 
limits provided in Rule 45/ ’ 

“Rule 81. Applicability in General. 

“(e) Law Applicable. * * *When the word ‘state’ 
is used, it includes, if appropriate, the District of Co¬ 
lumbia. * * * 99 



BRIEF FOR APPELLEES 


United States Court of Appeals 

DISTRICT OF COLUMBIA. 


No. 8724 


Harry 0. King, Isabella Green way King, Munson Line, 

Incorporated, Appellants. 

vs. 

Wall and Beaver Street Corporation, Abraham Strauss, 
Robert Strauss and Harry Strauss, co-partners, t/a 
Strauss Brothers, Hortense 1. Braunschweiger, on 
behalf of themselves and of all other stockholders of 
Munson Line, Incorporated, Appellees. 


Special Appeal from the District Court of the 
United States for the District of Columbia. 


cm:TT OF APP E ALS FOR THE 

district of C0CUM31A Walter M. Bastian, 

A. K. Shipe, 

Frank R. Bruce, 

Attorneys for Appellees. 
Si National Press Building, 

UJ. 'du.***^ Washington, D. C. 

vC 


{FILED: JUN 9 1944 


Prkss or Byron S. Adams. Washington. D. C. 












INDEX. 


Page 


Counter Statement of Case. 

Statutes and Rules Involved. 

Summary of Argument. 

Argument . 

I. This action was properly maintained, and service 
on Munson Line, Incorporated, outside of the 
District of Columbia, was properly sustained by 
the Court below, under Section 51 of the Judicial 
Code . 


1 

3 

3 

6 


6 


A. Section 51 of the Judicial Code is a general 
venue statute and not a limitation upon juris¬ 
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B. Unlike other Federal District Courts whose 
jurisdiction is dependent upon diversity of 
citizenship or other Federal questions, the 
District Court of the United States for the 
District of Columbia has general jurisdiction 
over all suits at law or in equity where the de¬ 
fendants are residents of or are found within 
the District of Columbia, and such additional 
jurisdiction as the Congress may confer upon 
it by specific legislation and by general legis¬ 
lation not expressly inapplicable to the Dis¬ 
trict of Columbia . 
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II. In the light of recent decisions of the Supreme 
Court, the word “residence’’ as used in Section 
51 of the Judicial Code must be given its 
ordinary and natural meaning rather than the 
limited meaning given to it by the old cases re¬ 
lied on by Appellants. 

III. It is submitted, for the foregoing reasons, that 
the Court below correctly held venue in this Dis¬ 
trict was proper, irrespective of the legal domi- 
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United States Court of Appeals 

DISTRICT OF COLUMBIA. 


No. 8724. 


Harry 0. King, Isabella Greenway King, Munson Lin 

Incorporated, Appellants. 

vs. 

Wall and Beaver Street Corporation, Abraham Strauss, 
Robert Strauss and Harry Strauss, co-partners, t/a 
Strauss Brothers, Hortense I. Braunschweicer, on 
behalf of themselves and of all other stockholders of 
Munson Line, Incorporated, Appellees. 


Special Appeal from the District Court of the 
United States for the District of Columbia. 


BRIEF OF APPELLEES. . 


COUNTER-STATEMENT OF CASE. 

This is a stockholders’ derivative suit filed by certain 
stockholders of Munson Line, Incorporated, on behalf of 
that Corporation, to redress wrongs allegedly done to it 
by the individual defendants. The nature of these wrongs 
is detailed in the Amended Complaint, (Joint Appendix 
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2-25) and will not be reviewed here. For purposes of more 
convenient reference, Appellees will sometimes hereinafter 
be referred to as plaintiffs, and Appellants as defendants. 
Plaintiffs sue on behalf of the Corporation because it is 
dominated and controlled by the individual defendants. The 
Corporation has been joined as a party defendant to re¬ 
ceive the benefit of the recovery. 

The individual defendants, Harry 0. King and Isabella 
Grteenway King, were duly served with process on June 11 
and June 15,1943, respectively, in the District of Columbia, 
where they were living at the time of service of process, and 
where they had been living since about March, 1942 (Joint 
Appendix 114-115). The corporate defendant was served 
with process on June 14, 1943, .in the City of Baltimore, it 
being a Maryland corporation. 

Thereafter, the individual defendants filed their answers, 
setting up five defenses. Their second defense raised the 
question of venue and jurisdiction under Section 51 of the 
Judicial Code, 28 U. S. C. A. Section 112, which section is 
to be found on Page ii of the Appendix to Appellants’ 
Brief. 

The corporate defendant did not file an answer, but ap¬ 
peared specially and moved to dismiss the suit on the 
ground of no venue and lack of jurisdiction. 

Subsequently, the individual defendants filed a motion 
for summary judgment and certain affidavits in support 
thereof on the second defense, that of no venue and lack of 
jurisdiction. Certain depositions in discovery of the defen¬ 
dants, the Kings, both on the subject of domicile and under 
the other issues raised, were taken by plaintiffs. On this 
state of the record, the matter came before the Justice be¬ 
low on the corporate defendant’s motion to dismiss and the 
individual defendants’ motion for summary judgment. No 
testimony was, nor, we believe, could have been taken be¬ 
fore the Court at this time. 

Thereafter, the learned Justice below entered an order 
overruling the several motions filed by the several defend- 
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ants (Joint Appendix 135), and application for special 
appeal was made to this Court, which on May 15, 1944 was 
granted. 


STATUTES AND RULES INVOLVED. 

The Statutes and Rules involved are those set forth in 
the Appendix to Appellants’ brief (pp. i to iii). 

SUMMARY OF ARGUMENT. 

The present action vras properly maintained and service 
on the corporate defendant outside the District of Columbia 
was properly had in view of the provision of Section 51 of 
the Judicial Code. This Section, and particularly the 1936 
amendment (page 9, infra), has for its purpose the regu¬ 
lating of venue in the types of action covered by it. Ii; is 
not to be construed as limiting jurisdiction. The confusion 
on this point arises with the case of Shaw v. Quincy Mining 
Company, hereinafter referred to, which has been overruled 
by later decisions of the Supreme Court, particularly that 
of Neirho v. Bethlehem Corporation , infra, wherein the 
Supreme Court held that the older decisions were based 
on a cognate misconception as to the purposes of the Act 
of 1887-1888 in contracting the jurisdiction of the Federal 
Courts. 

This being so, and Mr. and Mrs. King, the individual 
defendants, having been living in the District of Columbia 
for over a year prior to the institution of the present suit, 
they were amenable to process in the present suit, and con¬ 
sequently the service on the corporate defendant in Balti¬ 
more was proper. 

Further, the District Court of the United States for die 
District of Columbia has an over-all jurisdiction, whjch 
jurisdiction is not based upon diversity of citizenship. Its 
jurisdiction is defined by the provisions of the District of 
Columbia Code and other applicable Federal Statutes. The 
fact that it has jurisdiction other than that of the other 
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Federal District Courts in no sense limits the Federal na¬ 
ture of the jurisdiction of our District Court, but in fact 
enlarges that jurisdiction. Under the provisions of the 
District of Columbia Code, if a defendant is a resident of 
or found within the District of Columbia, he is amenable 
to suit in our District Court. The individual defendants 
could and would have been sued here by the corporation for 
the wrongs committed by them had the corporation not been 
dominated by those individuals. This being so, under the 
provision of the 1936 amendment to Section 51 of the 
Judicial Code, the plaintiffs had the right to bring suit in 
the District Court against the individual defendants and 
the corporation, serving the individual defendants here and 
the corporation in the place ‘‘ where it resides.” To hold 
otherwise would create an oasis for wrong-doers in the 
District of Columbia. 

It is further respectfully submitted that, in any event, 
the 1936 amendment to the Judicial Code was not a limita¬ 
tion upon the exercise of jurisdiction by the Federal Dis¬ 
trict Courts. That amendment stands on an equality with 
the other major substantive provisions of Section 51. The 
legislative history, general sense of the provision, its gram¬ 
matical construction and the evil it was designed to cure 
all point to a broader and more general meaning of the 
amendment. 

Further, in the light of recent decisions in the Supreme 
Court the word “residence” as used in Section 51 of the 
Judicial Code must be given its ordinary and natural mean¬ 
ing, rather than the limited meaning given to it by the 
old cases relied upon by the Appellants. The Neirbo case 
sets forth the modern concept of the word “residence” 
and specifically holds that suability is confined to the Dis¬ 
trict Court of the defendant’s “physical habitation”. It 
must be recognized that a man has but one domicile but may 
have more than one residence. If he is served in a place 
which is the district of his physical habitation, that is suffi¬ 
cient. The purpose of the modern authorities is to prevent 
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a man from being sued in a jurisdiction where he is “caught 
between trains,” and to require that he be sued in a juris¬ 
diction where he has his physical habitation. This is based 
upon a doctrine of fairness both to the plaintiff and the de¬ 
fendant. 

Finally, it is submitted that in any event the Court was 
without power on the present state of the record to enter 
a finding of fact (which was inserted over the objectioi. of 
Appellees) to the effect that the individual defendants were 
legally domiciled in Connecticut. The matter of legal 
domicile should have been determined, if in advance of the 
actual trial on the merits, after a hearing before the ulti¬ 
mate trier or triers of fact. The Court or jury sitting as 
trier of fact should have had before it, if it were to deter¬ 
mine the question of domicile after hearing, the witnesses 
both on behalf of the plaintiffs and defendants. The de¬ 
fendants the Kings, being within the District of Columbia, 
and other witnesses to be produced by plaintiffs, should 
have been called and their demeanor and action on the 
witness stand observed by the trier of fact. Even on the 
present state of the record and the depositions taken, there 
was evidence indicating that the Kings were legally domi¬ 
ciled in the District of Columbia. The weight of this evi¬ 
dence was for the trying tribunal and should not have been 
decided on the motions disposed of by the Court. 
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ARGUMENT. 

I. This Action Was Properly Maintained, and Service on 
i Munson Line, Incorporated, Outside of the District of 
I Columbia, Was Properly Sustained by the Court 
Below, Under Section 51 of the Judicial Code. 

A. 

Section 51 of the Judicial Code is a general venue statute 
and not a limitation upon jurisdiction. 

Appellants’ argument is based largely on the same in¬ 
herent fallacy that formerly existed because of the early 
misconception of Section 51 of the Judicial Code as having 
the purpose of restricting the jurisdiction of the Federal 
District Courts, rather than as merely regulating venue in 
certain types of action. This misconception started with 
the early case of Shaw v. Quincy Mining Company, 145 
U. S. 444, 36 L. Ed. 768 (1892), upon which appellants so 
strongly rely in their brief. But this misconception has 
been corrected by later decisions, with the result that it is 
now definitely established that Section 51 of the Judicial 
Code is no longer to be construed as limiting jurisdiction 
but merely as regulating venue in the types of action 
covered by it. 

The Shaw case was relied on in Ex parte Wisner, 203 
U. S. 449, 51 L. Ed. 264, which latter case was specifically 
overruled in Lee v. Chesapeake & Ohio Ry ., 260 U. S. 653, 
659, 67 L. Ed. 443, 44/. In the latter case, the Supreme 
Court said with respect to the earlier ruling (pages 659- 
660): 

“In that case (Ex parte Wisner) it was ruled that the 
provision, now embodied in § 51, respecting the venue 
| of actions originally begun in the Circuit (now Dis¬ 
trict) Courts was strictly jurisdictional, could not be 
, overcome even by the consent of both parties, and 
affected removals accordingly. The ruling proceeded 
on the theory that this was a right, if not a necessary, 
conclusion inasmuch as the general purpose of Con- 
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gress in adopting the Act of 1888 was to contract the 
jurisdiction of the Circuit Courts. The decision v^as 
given in 1906 and was a departure from what had been 
said of the same provisions in prior cases, notably 
Mexican National R. R. Co. v. Davidson, 157 U. S. 2()1, 
208, and Sweeney v. Carter Oil Co., 199 U. S. 252, 259. 
Much that was said in the opinion was soon disap¬ 
proved in In re Moore, 209 U. S. 490, where the Court 
returned to its former rulings respecting the essential 
distinction between the provision defining the general 
jurisdiction of the Circuit Courts and the one relating 
to the venue of suits originally begun in those courts. 
But as the decision was not fully and expressly over¬ 
ruled, it has been a source of embarrassment and con¬ 
fusion in other courts. We had occasion to criticise it 
in General Investment Co. v. Lake Shore & Michigan 
Southern Ry. Co., supra, and now on further considera¬ 
tion we feel constrained to pronounce it essentially 
unsound and definitely to overrule it.” 

In Nierho Co. v. Bethlehem Shipbuilding Corp., 308 U. S. 
165, 84 L. Ed. 167, the Supreme Court pointed out (footnote 
8, page 170, L. Ed. 172; and footnote 15, page 174, L. Ed. 
173), that these old decisions were based on “A cognate 
misconception as to the purpose of the Act of 1887-88 in 
contracting the jurisdiction of the circuit courts”. In the 
Nierbo case, the Supreme Court said (pages 171-172 of 
official report, 172 Law Edition): 

“The notion that the 1887 amendment, by eliminating 
the right to sue a defendant in the district ‘ in which he 
shall be found,’ was meant to affect the implications of 
a consent to be sued—implications which were the 
basis of the Schollenberger decision—derives from a 
misapplication of the purpose of Congress to contract 
diversity jurisdiction, based upon a misunderstanding 
of the legislative history of the 1887 amendment. The 
deletion of ‘in which he shall be found’ was not di¬ 
rected toward any change in the statu* of a corporate 
litigant. The restriction was designed to shut the dobr 
against service of process upon a natural person in 
any place where he might be caught. It confined 
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suability, except with the defendants consent, to the 
1 district of his physical habitation .’ 9 

The confusion which formerly existed as the result of 
construing Section 51 of the Judicial Code as a jurisdictional 
statute rather than a venue statute has now been definitely 
removed by the Supreme Court in the Nierbo case. It was 
that confusion that resulted in giving to the word “resi¬ 
dence” a meaning the same as that given to the word “citi¬ 
zen” in Section 24 of the Judicial Code. It is now clear that 
Section 51 is merely a venue statute, and that the word 
“residence” is given the ordinary meaning ascribed to it 
in such statute. As stated in the Nierbo case, suability for 
the purposes of venue under the general provisions of 
Section 51 is confined, except when the defendant consents, 
“to the district of his physical habitation”. 

In Shelton v. Schwartz , 131 F. (2d) 805, the court, in 
discussing the effect of the Nierbo Co. case upon prior 
decisions, stated (p. 808): 

“The decision, in this rather famous case, serves to 
emphasize the modern approach of the Supreme Court 
1 in cases where foreign corporations are held, when 
heretofore they have successfully avoided responsi- 
1 bility for their action in states where their obligations 
arose. Of this changed attitude it may well be said 
that judicial precedents were forced to give way to 
practical situations which have long called loudly for 
correction. Consistency, in following a judicial theory, 
was surrendered to meet factual conditions which 
could not be concealed by a screen of legal fiction, and 
1 which permitted artificial persons to avoid, in local 
courts, the consequences of their activities in said local 
communities.” 

From these recent decisions it is apparent that Section 
51 is merely a venue statute and has nothing to do with the 
jurisdiction of the Court over the suit in question. Conse¬ 
quently, whether the jurisdiction of the Court over the suit 
rests on diversity of citizenship or on any other ground, 
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Section 51 applies in an appropriate situation and its lan¬ 
guage should be given the usual meaning and not be inter¬ 
preted with the purpose of limiting the Court’s juristic 
tion. 

In the present case, the portion of Section 51 which is 
important is that part which was added by the amendment 
of 1936 dealing specifically with stockholders derivative 
actions. That portion, separated from the balance of the 
section by a semi-colon, reads as follows: 

“* * *; except that suit by a stockholder on behalf 
of a corporation may be brought in any district in 
which suit against the defendant or defendants in said 
stockholders’ action, other than said corporation, might 
have been brought by such corporation and process in 
such cases may be served upon such corporation in any 
district wherein such corporation resides or may be 
found.” 

That this portion of Section 51 is an independent venue 
provision relating to all stockholders’ derivative actions 
in the Federal District Courts and is not limited to those 
actions where jurisdiction depends only on diversity of 
citizenship has been expressly held in the case of Goldstein 
v. Groesbeck , U. S. Circuit Court of Appeals, Second Cir¬ 
cuit, decided April 7, 1944, and not yet reported. In the 
opinion in the latter case, which was written by Mr. Justice 
Clark (who had so much to do with the Federal Rule^ of 
Civil Procedure) the Court said: 

‘ 4 Defendants also contend that the amendment which 
adds an exception at the end of the statute is, therefore, 
limited to the immediately preceding clause dealing 
with cases where jurisdiction is founded only on diver¬ 
sity of citizenship, and cannot apply where, as here, 
jurisdiction depends in part at least on a federal 
statute. But the legislative history, the general sense 
of the provision, and its grammatical construction (in¬ 
dicating its equality with the other major substantive 
provisions of the statute, each now separated from Ithe 
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rest by a semicolon)—all point to a broader and more 
general meaning of the amendment.’ ’ 

The case of Greenberg v. Gianmini, 140 Fed. (2nd) 550, 
cited by Appellants is not authority for their position. 
That action was brought in the United States District Court 
for the Southern District of New York, the Court’s jurisdic¬ 
tion being founded on diversity of citizenship. There was 
no claim by plaintiff in that case that either the defendant 
director or the corporation “resided” in that district, but 
the claim was merely that venue was proper because the 
plaintiff stockholder “resided” in that district. The Court 
said that the 1936 amendment to Section 51 of the Judicial 
Code expressly provided that the action might be brought in 
the district where the corporation could have sued, and that 
in a case where jurisdiction depended on diversity of citi¬ 
zenship, this meant either in the district of “residence” of 
the corporation or of the defendant director. 

The Giannini case was decided by the same Court that de¬ 
cided Goldstein v. Groesbeck, supra; and in this latter case 
the defendants relied on the Giannini case to support their 
contention that the amendment of 1936 to Section 51 of 
the Judicial Code was limited in its application solely to 
cases where jurisdiction depended on diversity of citizen¬ 
ship. As stated above, this contention was expressly over¬ 
ruled by the Court. 

As a matter of fact, the Giarmini Case gives a picture of 
the evils existing before the 1936 amendment to Section 51 
of the Judicial Code, and the effect of that amendment. 
On page 552 the Court uses the following language: 

“Before the amendment to Sec. 112 of Title 28 U. S. 
C. A., the shareholder could sue in any district in 
which either he or the offending directors resided, and 
in which he could serve the directors personally; and 
so he still can do. It might happen, however, that the 
injured corporation could not be served in that district, 
and since, as will appear, it is always an indispensable 
party, the shareholder’s hands were often effectively 
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tied; there was no district where he could sue. Il; was 
to meet this difficulty that he was given the privilege of 
suing, not only where either he or the directors ‘re¬ 
sided,’ but also in any district where the corporation 
could have sued them. That meant the district where 
the corporation or the directors ‘resided’, and—since 
without the amendment the shareholder could ^ave 
sued in the district where the directors ‘ resided [—in 
practice it added only the district where the corpora¬ 
tion ‘resided’. But it gave the shareholder the privi¬ 
lege of serving the corporation outside the district in 
an action brought in the district where the directors 
‘resided,’ and that was a great advantage; it insured 
him at least one forum where he could always sue, for 
there was small chance that he could not catch the 
directors in the district where they ‘resided.’ ” 

The case of Philipbar v. Derby, 85 Fed (2nd) 27, cited 
by appellants is also not authority for their position. Tfhat 
case simply holds, as stated by the Court, page 30: 

“The corporation might bring a suit like this, de¬ 
pending on diversity of citizenship, in the district where 
it resided or the district where the directors did, and 
the Eastern District of New York was neither of these 
in the case at bar.” 

The 1936 amendment standing on an equality with the 
other major substantive provision of the Statute clearly 
gives to the Court venue to entertain a stockholders’ de¬ 
rivative suit in any district where the corporation itself 
could maintain a suit against the delinquent directors. 
This is separate and apart from the question of jurisdiction. 
Such jurisdiction may be based, as it would in other Federal 
District Courts, on diversity of citizenship or on other 
grounds, and in this District it is based upon the general 
jurisdictional powers provided for in the sections of ^:he 
District of Columbia Code, 1940, which will be found on 
page i of the Appendix to Appellants’ brief. In this con¬ 
nection, we call attention to the failure of Appellants to 
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complete their statement of Section 11-308 of the District 
of Columbia Code, 1940, as found on page 18 of their brief. 
There they state: 

“But in such suits process does not run against any 
person who is not an inhabitant or found within said 
District.” 

They fail to call attention to the concluding words “ex¬ 
cept as otherwise specially provided.” This latter lan¬ 
guage, when considered in connection with Rule 4 of the 
Federal Rules of Civil Procedure, which reads as follows: 

“Rule 4. Process. 

“(f) Territorial Limits of Effective Service. All 
process other than a subpoena may be served anywhere 
i within the territorial limits of the state in which the 
district court is held and, when a statute of the United 
States so provides, beyond the territorial limits of 
that state. A subpoena may be served within the 
territorial limits provided in Rule 45.” 

and in connection with Rule 81-e, which reads as follows: 

“Rule 81. Applicability in General. 

“ (e) Law Applicable. * * * When the w’ord ‘state’ is 
1 used, it includes, if appropriate, the District of Co¬ 
lumbia.* * *” 

indicates that jurisdiction insofar as the District of Co¬ 
lumbia is concerned may be increased where a statute of 
the United States so provides. This we think shows the 
fallacy of Appellants’ argument and their failure to dis¬ 
tinguish between venue and jurisdiction. 

All that is now required in a stockholders’ suit such as 
the present one is that the suit be brought where the cor¬ 
poration itself could have sued the individual defendants, 
and process against the corporation may then be served 
upon it in any district wherein it resides or may be found. 
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“That Congress may, in the exercise of its legislative 
discretion, fix the venue of a civil action in a Federal 
court in one district and authorize the process to be 
issued in another district in which the defendant resic.es 
or is found, is not open to question .’’ 

Eastman Kodak Co. v. Southern Photo Materials 
Co., 273 U. S. 359, 374, 71 L. Ed. 684, 689. 

Over field v. Pennroad Corporation, 113 F. (2d) 6-9. 

U. S. v. Union Pac. R. R. Co., 98 U. S. 569, 604; 25 L. 
Ed. 143, 151. 

Robertson v. Railroad Labor Board, 268 U. S. 619, 
622; 69 L. Ed. 1119, 1121. 

The sole question, therefore, is whether the corporation, 
if it had sued, could have maintained the suit against the 
individual defendants in the District Court of the United 
States for the District of Columbia. The answer to tlis 
question must unquestionably be in the affirmative. 

Upon the admitted facts herein, the individual defendants 
were actually living in, were found, and were served with 
process in the District of Columbia, and, if the Corporation 
had not been dominated by the individual defendants and 
had sued, such suit would properly have been brought in 
this District. Service of process here in such event upon 
the individual defendants would have been upheld. Conse¬ 
quently, under the 1936 amendment to Section 51 of the 
Judicial Code, the present suit by the stockholders is 
properly brought against the individual defendants in this 
District, and the defendant Corporation properly served.. 
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B. 

Unlike other Federal District Courts whose jurisdiction 
is dependent upon diversity of citizenship or other Federal 
questions, the District Court of the United States for the 
District of Columbia has general jurisdiction over all suits 
at law or in equity where the defendants are residents of or 
are found within the District of Columbia, and such addi¬ 
tional jurisdiction as the Congress may confer upon it by 
specific legislation and by general legislation not expressly 
inapplicable to the District of Columbia. 

The District Court of the United States for the District 
of Columbia has only one jurisdiction and that jurisdiction 
is not based upon diversity of citizenship. Its jurisdiction 
—and we speak now of jurisdiction and not of venue—is 
that fixed by the controlling sections of the District of 
Columbia Code and other applicable Federal statutes. Our 
District Court is a Federal Court and the fact that it 
possesses, in addition to the jurisdiction of other Federal 
Courts, other jurisdiction by virtue of the power of Con¬ 
gress, under the Constitution, over the District of Columbia, 
does not make the jurisdiction of our District Court less 
than that of other Federal Courts, but in fact enlarges 
that jurisdiction. 

In order to establish jurisdiction of our District Court, 
it has never been held necessarv that there should be diver- 
sity of citizenship. The only inquiry that has ever been 
made—and the only one possible under the provisions of 
the District of Columbia Code—is whether the defendant 
is a resident of or mav be found within the District of 
Columbia. Thus, a suit for libel against a member of 
Congress has been maintained here where the defendant 
was a citizen of Louisiana and the plaintiff a resident of 
the District of Columbia, this prior to the enactment of the 
law giving District of Columbia residents the right to sue 
and be sued in Federal Courts. Long v. Ansell, 293 U. 8. 
76, 79 L. Ed. 208. 
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It therefore follows that under the 1936 amendment to 
Section 51 of the Judicial Code, and it appearing that the. 
Corporation could sue the defendant directors here-^and 
of this there could be no question—the plaintiffs may sue 
here to recover on behalf of themselves, the Corporation, 
and other stockholders, and may serve the Corporation in 
the District where it resides, to wit, Maryland. 

It is well established that the District Court of the United 
States for the District of Columbia is a Federal Court of 
the United States, and, under the Constitution, Congress 
can clothe it with other and additional jurisdiction not 
permissible in respect of other district courts. 

In Federal Trade Comm. v. Klesner, 274 U. S. 145, 71 L. 
Ed. 972, the Supreme Court said at page 154: 

“It has been the evident intention of Congress that 
laws generally applicable to enforcement of what may 
be called federal law in the United States generally 
should have the same effect within the District of Co¬ 
lumbia as elsewhere. For this purpose the courts of 
the District of Columbia are federal courts of the 
United States. Keller v. Potomac Electric Power 
Company, 261 U. S. 428, 442. They are part of the 
federal judicial system. In Benson v. Henkel, 198 U. S. 
§ 1, this Court held that the Supreme Court of the Dis¬ 

trict of Columbia was a Court of the United States and 
that the District of Columbia was a district within the 
meaning of Revised Statutes, § 1014, providing for the 
apprehension and holding persons for trial before such 
court of the United States. Where the Judicial Code 
provides that no writ of injunction shall be granted 
by any court of the United States to stay proceedi ngs 
of any court of a State, with certain exceptions, the 
District Court of Appeals has held that the statute 
applied to the Supreme Court of the District of Co¬ 
lumbia. Hyattsville Building Assn. v. Bouick, 44 D. C. 
App. 408. See also, United States v. B. & 0. R. R., 26 
D. C. App. 581; Arnstein v. United States, 296 Fed. 
946, 948.” 
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In O’Donoglme v. United States, 289 U. S. 516, 77 L. Ed. 
1356, the Supreme Court, with reference to the courts in 
the District of Columbia, said at pages 548-549: 

“Many acts of Congress refer to these as ‘courts of 
I the United States.’ In the District Code, passed March 
3, 1901 (c. 854, 31 Stat. 1189), it is provided, § 61, that 
: the Supreme Court of the District ‘shall be deemed a 
court of the United States’. And § 84 provides that it 
‘shall have and exercise the same powers and jurisdic¬ 
tion as the other district courts of thte United States.’ 

! In Swift & Co. v. United States, 276 U. S. 311, 324, it 
was contended that the District Supreme Court lacked 
jurisdiction of a case arising under the Sherman Anti- 
Trust Act, because it was not a district court of the 
United States within the meaning of that act; but this 
i court held that the contention had been adversely dis¬ 
posed of by Federal Trade Comm’n v. Klesner, supra; 
i and in a footnote at page 325 attention was called to 
the fact that suits to enjoin patent infringements under 
I R. S. § 4921 are entertained by the Supreme Court of 
the District solely by virtue of its general powers as ‘a 
: District Court of the United States.’ * * * 

“* # * indeed, the congressional practice from the 
beginning recognizes a complete parallelism between 
' the courts of the District and the district and circuit 
i courts of appeals of the United States.” 

In Benson v. Henkel, 198 U. S. 1, 49 L. Ed. 919, the con¬ 
tention was made that Rev. Stat. sec. 1014 did not authorize 
the removal to the District of Columbia for trial of of¬ 
fenders arrested in some other judicial district, because 
the District of Columbia was not a district of the United 
States within the meaning of the law. In overruling this 
contention, the Supreme Court said (at pages 14-15): 

“But we think that if there were any doubt upon the 
subject still remaining it was removed by the new 
code of the District of Columbia, taking effect January 
1, 1902, wherein it is declared by section 61 that the 
Supreme Court of the District ‘shall possess the same 
powers and exercise the same jurisdiction as the Cir- 
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cuit and District Courts of the United States, and 
shall be deemed a court of the United States;’ ana by 
section one (1) of the same code that ‘all general acts 
of Congress not locally inapplicable in the District of 
Columbia, and all acts of Congress by their terms 
applicable to the District of Columbia and to other 
places under the jurisdiction of the United States,, in 
force at the date of the passage of this act, shall remain 
in force, except in so far as the same are inconsistent 
with, or are replaced by, some provision of this code.’ 


“In conclusion of this branch of the case it may be 
said that any construction of the law which would pre¬ 
clude the extradition to the District of Columbia of 
offenders who are arrested elsewhere would be attended 
by such abhorrent consequences that nothing but the 
clearest language would authorize such construction. 
It certainly could never have been intended that per¬ 
sons guilty of offenses against the laws of the United 
States should escape punishment simply by crossing 
the Potomac River, nor upon the other hand that this 
District should become an Alsatia for the refuge of 
criminals from every part of the country.” 


In Pitts v. Peak, 60 App. D. C. 195, 50 F. (2d) 485, it was 
held that the Supreme Court of the District of Columbia 
(now the District Court of the United States for the District 
of Columbia) was a district court of the United States and 
therefore authorized to try an indictment charging conspir¬ 
acy to commit an offense against the United States which 
by statute was triable in a “district court”. The court 
said (50 F. (2d), pages 486-7): 

“That Congress has also conferred upon the supreme 
court of the District jurisdiction in or powers beyond 
those designated cases and controversies prescribed 
by section 2 of article 3 does not, we think, change the 
nature or constitution of that court, but grows, rather, 
out of another constitutional provision found in sec¬ 
tion 8 of article 1 granting to Congress power to exer¬ 
cise exclusive legislation in all cases whatsoever over 
the District of Columbia, which, as the Supreme Coijirt 
said in Keller v. Potomac Electric Power Co., 261 U. 
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S. 428, 442, 43 S. Ct. 445, 448, 67 L. Ed. 731, means 
i ‘ that as to the District Congress possesses, not only 
the power which belongs to it in respect of territory 
within a state, but the power of the state as well. In 
other words, it possesses a dual authority over the 
! District, and may clothe the courts of the District, not 
i only with the jurisdiction and powers of federal courts 
i in the several states, but with such authority as a state 
may confer on her courts,’ and this latter authority, 
i that is to say, the sovereign power of the state, as 
: was held in Prentis v. Atlantic Coast Line Co., 211 
U. S. 210, 29 S. Ct. 67, 53 L. Ed. 150, may permit legis- 
I lative and judicial powers to be united in a single 
hand.” 

See also: Claiborne-Annapolis .Ferry v. United States , 
285 IT. S. 382, 390-391, 76 L. Ed. 808. 

It is therefore clear: 

i (a) that the District Court of the United States for 
the District of Columbia has the same powers and 
jurisdiction as other district courts of the United 
States; 

and i 

i (b) that it has such additional jurisdiction as the Con¬ 
gress, acting in its legislative capacity, may con¬ 
fer upon it; 

and 

(c) that its jurisdiction is not severable but is all- 
inclusive. 

Appellants, in support of their contention that the Dis¬ 
trict Court of the United States for the District of Colum¬ 
bia is to be regarded as a local court to which the amend¬ 
ment to Section 51 of the Judicial Code is inapplicable, 
cite Murphy v. Paris , 57 App. D. C. 19,16 F. (2nd) 515, and 
First National Bank v. United States , 30 F. Supp. 730. 
These two cases do not, however, support their contention. 
They are illustrations of the operation of the rule that 
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general acts of Congress “not locally inapplicable in the 
District of Columbia” (Benson v. Henkel, supra) shall be 
applied to actions brought in the District Court of the 
United States for that District. In the Murphy case it was 
held that the general provision of the Judicial Code limit¬ 
ing the issuirance of writs of ne exeat was inapplicable in 
view of the express provision of the District Code giving 
broad power to the District Court to issue such writs when¬ 
ever necessary to the effective exercise of its jurisdiction. 
In the First National Bank case, it was held that the broad 
provisions of the World War Veterans Act applied to the 
District Court of the United States for the District of 
Columbia, in view of the policy of Congress evidenced by 
such act, and that the narrower provisions of the District 
of Columbia Code would not prevent such application, "[f 
any generalization can be drawn from these cases, it would 
seem to be that general acts of Congress may be applied t[o 
enlarge the jurisdiction and powers of the District Court 
of the United States for the District of Columbia, but should 
not be applied to limit the general jurisdiction and power s 
expressly conferred on it by Congress in the exercise of its 
broad discretion to confer unlimited jurisdiction on that 
Court as distinguished from the limited jurisdiction per¬ 
missible in other districts within the States of the Union. 

Prior to the enactment of the 1936 amendment to Sectioji 
51 of the Judicial Code, a stockholder’s derivative su'^t 
could not be maintained in the Federal Courts if a corpora¬ 
tion could not be served in the District where the delin¬ 
quent fiduciary of a corporation was amenable to th(j 
Court’s process. This amendment remedied that situatioi}. 
It was obviously intended to be of general application and 
unless it applies to suits brought in the District of Colum¬ 
bia as well as in other districts, a peculiar and anomalous 
situation would result and this district might then becom^ 
a refuge for delinquent fiduciaries from every part of the 
Country (see comment of the Supreme Court in Benson v. 
Henkel 198 U. S. 1, 15; 49 L. Ed. 919 quoted above). 
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But it is clear from the decisions that no such anomalous 
result obtains. 

In Nitrckols v. United States, 69 App. D. C. 120, 99 F. 
(2d) 353, (cert, denied 305, U. S. 626) the defendants were 
convicted of the charge of violating the gambling statute 
of the District of Columbia. The warrants were sworn to 
by a United States commissioner as provided in the Espion¬ 
age Act (18 U. S. C. A., Sections 611-633) instead of before 
a judge of the Police Court, as provided in Section 911, 
D. C. Code, 1924, Title 6, Section 357 Code, 1929. The 
defendants contended that the Espionage Act was not 
applicable in the District of Columbia and that, therefore, 
the warrants had been improperly issued. The Court of 
Appeals said (99 Fed. (2) p. 354): 

“ Every general statute of the United States not inap- 
i plicable in the District of Columbia and not inconsist¬ 
ent with some local law applies in the District with 
| the same force and effect as elsewhere. Sec. 1640, D. C. 

Code 1924, Title 1, Sec. 21, Cod? 1929. There is nothing 
i in the Espionage Act which makes it inapplicable in 
the District of Columbia. In language which is gen¬ 
eral in form and application, it authorizes a search 
warrant where property is ‘used as a means of commit¬ 
ting a felony/ but this fact does not render it locally 
inapplicable or make it inconsistent with the statute 
local to the District which authorizes the issuance of 
a search warrant by a police judge in sundry cases, 
including the case of property used for gambling pur¬ 
poses. In Page v. Burnstine, 102 U. S. 664, 26 L. Ed. 
268, it was held that a general statute of the United 
States is applicable to the District of Columbia not¬ 
withstanding there is a special statute covering the 
same subject. We think that where local statutes make 
no provision for the issuance of search warrants, the 
Espionage Act is as applicable in the District of Colum¬ 
bia as in other places under federal jurisdiction; and 
where a local statute does, as in this case, make such a 
provision, the Espionage Act is concurrent and cumu¬ 
lative.’ ’ 
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II. In the Light of Recent Decisions of the Supreme Court, 
the Word “Residence” as Used in Section 51 of the 
Judicial Code Must Be Given its Ordinary and Natural 
Meaning Rather Than the Limited Meaning Given to 
it by the Old Cases Relied On by Appellants. 

Appellants contend that, in spite of the fact tha‘: the 
1936 amendment to Section 51 is an express exception to 
the general venue provisions of that Section and is inde¬ 
pendent of the other provisions of that section (Goldstein v. 
Groesbeck, supra) such general venue provisions are never¬ 
theless controlling as to the place where the suit can be 
brought. On this assumption, which we believe erroneous, 
appellants then argue that the controlling venue prov ision 
is that portion of Section 51 of the Judicial Code vfhich 
reads: 

“where the jurisdiction is founded only on the fact 
that the action is between citizens of different states, 
suits shall be brought only in the district of the resi¬ 
dence of either the plaintiff or the defendant.” 

i 

Appellants further argue that the word “residence] 7 as 
used in the next above quoted provision of Section 51, 
means “domicile 77 . As authority for this interpretation 
of the word “residence”, they cite the old case of Shaw v. 
Quincy Mining Company, supra, which case we have demon¬ 
strated, under Point I, above, has been overruled. In the 
Nierbo case, supra, the Court sets forth the modern con¬ 
cept of the word “residence” and specifically says that 
the suability is confined “to the District of his (defendant’s) 
physical habitation”. This conforms with the ordinary 
concept of the term “residence” as used in venue statutes. 


When so used it does not mean legal domicile nor on 


the 


other hand, does it mean a place where a defendant “i^iav 
be caught”. It provides a reasonable and yet effective 
definition of the term,—reasonable, in that a man ccjuld 
not be served between trains in a place through which he 


22 


is merely passing; effective, in that it prevents an evasion 
of jurisdiction in a case where a man's “physical habita¬ 
tion" may be the only place where legal service may be had 
upon the defendant and prevents the establishment of an 
“Alsatia", in the District of Columbia (Benson v, Henkel, 
supra). 

In Beale, Conflict of Laws, Volume 1, Section 10.7, the 
author states: 

“A distinction must be taken between a statute of 
this sort (a jurisdictional statute) and a statute fixing 
the venue of a personal action within the state, where 
the jurisdiction of the state is not doubtful. In de¬ 
termining where in a state a suit shall be brought, con¬ 
venience will certainly incline to an actual residence, 
irrespective of domicil; and the courts have therefore 
interpreted the word in this case as meaning an actual 
dwelling-place, though this means a settled dwelling- 
place as distinguished from a temporary place of so¬ 
journ." 

The authorities make clear that “residence" is not the 
same as “domicile". A person can have only one domicile, 
he mav have more than one residence. The distinction be- 
tween “residence" and “domicile" was discussed in Pen- 
field v. Chesapeake etc. R’d Co., 134 U. S. 351, 33 L. Ed. 940 
vrhere the Supreme Court has cited with approval a number 
of cases making the distinction between the two terms. 
Among the quotations approved by the Court in that case 
is one from Frost v. Brisbin, 19 Wend. (N. Y.) 11, 14. The 
quotation from that case appears at page 357 of the opinion 
of the Supreme Court, as follows: 

“The cases cited above establish that the transient 
visit of a person for a time at a place does not make him 
a resident while there; that something more is neces¬ 
sary to entitle him to that character. There must be 
a settled, fixed abode, an intention to remain perman¬ 
ently at least for a time, for business or other pur¬ 
poses, to constitute a residence within the legal mean- 
I ing of that term. * * * One of these cases expressly, 
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and all of them virtually, decide that actual residence, 
without regard to the domicil of the defendant was 
within the contemplation of the statutes. Whether, 
therefore, the defendant had so established himself 
at Milwaukee as to work a change in his domicil or 
not, is immaterial; for if we concede he has not, he may 
still be a resident there. The domicil of a citizen may 
be in one State or Territory, and his actual residence in 
another.’ ’ 

See also Haggart v. Morgan, 5 N. Y. 422, 428; Weitkamp 
v. Loelnr, 53 N. Y. Sup. Ct. Rep. 82; 19 Corpus Juris 395. 

In Commissioner of Internal Revenue v. Fishe’s Estate , 
128 F. (2d) 487, cert, denied 317 U. S. 635, the court said 
with regard to the term “residence” (p. 490): 

“Residence is the place of abode, whether permanent 
or temporary, Penfield v. Chesapeake, etc., Co., 134 
U. S. 351,356,357,10 S. Ct. 566,33 L. Ed. 940, a physical 
fact, Matter of Newcomb’s Estate, 192 N. Y. 238,, 84 
N. E. 940, 954, and means where a man abides or lives, 
Hunter v. Bremer, 256 Pa. 257, 100 A. 809, 811, Ann. 
Cas. 1918A, 152.” 

III. It is Submitted, For the Foregoing Reasons, that the 
Court Below Correctly Held Venue in this District 
Was Proper, Irrespective of the Legal Domicile of the 
Individual Defendants; But if a Contrary View Were 
to be Taken, Then the Issue of Fact as to Such Domicile 
Should Not Have Been Determined Summarily on the 
Present Record, But Should be Fully Tried. 

Although the motion of the individual defendants was 
phrased both as a motion for preliminary hearing under 
Rule 12 (d) and as a motion for summary judgment under 
Rule 56 of the Federal Rules of Civil Procedure, no order 
was made directing a preliminary hearing or defining the 
issue to be determined on such a hearing or fixing the man¬ 
ner of its determination (See Order, Joint App. 135). In 
fact, the defendants did not press their motion for prelimi- 
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nary hearing but instead relied entirely on the affidavits sub¬ 
mitted by them for a summary determination of the ques¬ 
tion of domicile. In opposition to these affidavits, plaintiffs 
submitted depositions of the individual defendants which 
plaintiffs had taken in discovery and which they submit 
cast such doubt on defendants’ affidavits as to raise a 
genuine issue of fact. Plaintiff contended below that, if 
the Court believed domicile of the individual defendants 
to be important for a determination of the question of venue, 
then such issue should be tried in the same manner as any 
other issue of fact. The Court below, correctly we submit, 
regarded the legal domicile of the individual defendants 
as immaterial on the question of venue; and accordingly de¬ 
cided the motions against appellants as a matter of law and 
not on the question of domicile (Joint App. 132, 134). 

After the Court below had rendered its opinion to the 
effect that legal domicile was wholly immaterial on the ques¬ 
tion of venue (Joint App. 132) the Court, at defendants’ 
insistence, and over the objection of plantiffs, made certain 
formal “Findings of Fact”, including a finding to the effect 
that the individual defendants were legally domiciled in 
Connecticut (Joint App. 133-134). In doing this the Court 
below was undoubtedly influenced by its decision that legal 
domicile was wholly immaterial to the question before it 
and, therefore, there was no need of a trial on that issue. 
If this view is sustained and we think it should be, then, of 
course, no prejudice to Appellees can result from this 
“Finding”; but, if a contrary view is taken, then Appellees 
respectfully submit that they are entitled to a trial of this 
issue of fact and that they should not be precluded from 
such a trial by the “Finding” made in connection with 
Appellants’ motions. 

Since no preliminary hearing was ordered, it is manifest 
that the motions were determined by the Court as motions 
for summary judgment under Rule 56. It is well estab¬ 
lished that the function of a motion for summary judgment 
is only to determine whether there is any genuine issue of 
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fact to be tried, but not to try that issue on affidavits. Miller 
v. Miller 74 App. D. C. 216, 122 F. (2d) 209; United States 
v. Newbury Manufacturing Co., 1 F. R. D. 718; Kentuchy- 
Tennessee Light & Power Co. v. Nashville C. Co., 37 Fed. 
Supp. 728. 

It is equally well established that the question of a man’s 
legal domicile is ordinarily a mixed question of fact and 
law, w’hich can be decided only after a careful weighing 
of the many factual elements which enter into a proper de¬ 
termination of this question. District of Columbia v. Mur¬ 
phy, 314 U. S. 441, 86 L. Ed. 329; Texas v. Florida, 306 U S. 
398, 83 L. Ed. 817. 

It is a presumption of law that the place where a man is 
living is his legal domicile until the contrary has been estab¬ 
lished by competent proof. District of Columbia v. Murphy, 
supra, p. 455. Self-serving declarations, and particularly 
those made after litigation has commenced, are to be given 
slight weight in rebutting this presumption. Texas v. 
Florida, supra, p. 425; District of Columbia v. Murphy, 
supra, p. 456. 

The intent to return to the place of former abode must be 
fixed and definite. “And residence in the District with, a 
nearly equal readiness to go back where one came from, or 
to any other community offering advantages upon the ter¬ 
mination of service, is not enough”. District of Columbia 
v. Murphy, supra, p. 456. 

Viewed in the light of these clearly established legal 
principles, there is, to say the least, a genuine issue of fj.ct 
in this case as to the legal domicile of the individual (de¬ 
fendants in this District, such as to require a trial of that 
issue if it should be considered material. Certain of tfre 
facts elicited from the individual defendants on their de¬ 
positions (Joint App. 57-132) may be summarized as fal¬ 
lows : 

Defendant Harry 0. King was born in Chicago, Illinois, 
and lived there 33 years (Joint App. 72). In 1923 he went 
to Bridgeport, Connecticut, as Vice President and General 
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Manager of the Bassick Company, from which position he 
resigned in 1928 (Joint App. 62). He purchased a house 
in Connecticut in 1924, which he sold in 1930; and that was 
the only house he ever owned in Connecticut in his own 
name (Joint App. 109-110). In 1929 he went into a real 
estate development in Connecticut, which failed in 1935 and 
was then liquidated (Joint App. 108-109). He w r as in the 
District of Columbia with the NR A from June 1933 to 
June 1934 (Joint App. 106). He was in New York from 
June 1934 to June 1935 (Joint App. 106). He was in 
Bridgeport again for a short time, but in 1936 separated 
from his then wife, who bought her own home near Bridge¬ 
port (Joint App. 107). They were divorced in 1937 (Joint 
App. 107). From 1936 to 1939 he was in New York City, 
and during this period leased an apartment and also stayed 
at various hotels there (Joint App. 110-111). When he 
married the defendant Isaballa Greenway King in 1939, 
he gave his residence as the Ambassador Hotel in New York 
City (Joint App. 111). After his marriage to her in 1939 
he went to live with her in a house on Ninety-second Street 
in New’ York City, title to which is in the name of a minor 
son of the present Mrs. King (Joint App. 110, 111). 

The defendant Isabella Greenway King had numerous 
real estate holdings w T hich she put into the name of an 
Arizona corporation, knowm as Home Ship Corporation 
(Joint App. 96-97). Defendant Harry O. King became an 
officer, director and stockholder# of that corporation (Joint 
App. 57, 69, 71). It is strictly a King family corporation 
(Joint App. 71). The individual defendants draw” sub¬ 
stantial salaries from this corporation (Joint App. 66, 97). 
In addition to its real estate holdings, it owns a controlling 
stdek interest in the defendant Munson Line, Incorporated, 
which is now only an investment or holding company for 
stocks in other companies, and is not engaged in any other 
business activities (Joint App. 13-15,19). 

Mrs. Isabella Greenway King was born in Kentucky; she 
lived in New York for a while; then in New Mexico; and 
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later in Arizona (Joint App. 103). In 1933 she was elected 
Congresswoman from Arizona and came to Washington, 
D. C., where she stayed until 1936 (Joint App. 104). In 
1936 she went back to New York City and soon after that 
purchased the house on Ninety-second Street in that Cii;y, 
where she and Harry 0. King were married and went to 
live immediately after their marriage (Joint App. 121, 111). 
Mrs. King admitted that just before coming to Washing¬ 
ton, D. C., in March 1942 with Mr. King (Joint App. 115, 
117), she had been “eating and sleeping” at the Ninety- 
second Street house in New York City “quite a lot” (Joint 
App. 118). 

A few months after coming to Washington, D. C., in 
March 1942, the individual defendants caused Home Ship 
Corporation to purchase the house at 1815 Que Street, N. 
W., in this District (Joint App. 115). It is a substantial 
house costing $98,000.00 (Joint App. 78). Immediately fol¬ 
lowing its purchase, Mr. and Mrs. King moved into this 
house (Joint App. 115,86). They occupied the nicest rooms 
(Joint App. 78), and paid jointly to the Corporation for 
these rooms and board $600.00 a month (Joint App. 59, 78). 
Their relatives have stayed there with them; they come as 
Mrs. King’s “guests” and she pays the “rent” (Joint App. 
96). This Que Street house has been furnished by Home 
Ship Corporation (Joint App. 60). It maintains servants 
there consisting of a cook, a woman in charge of the dining 
room, a woman in charge of the bedrooms, and a man who 
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telephone at the Que Street house is listed in defendant 
King’s name (Joint App. 79, 83). Since November 1942 
Mr. and Mrs. King have spent the most substantial part 
of their time in Washington and while in Washington have 
always stopped at this house on Que Street (Joint App. 57, 
82, 86). 

The individual defendants have also been active mem¬ 
bers of the 1925 F Street Club in Washington, D. C. (Joint 
App. 60, 101). They were “physically here” (in Wash¬ 
ington, D. C.), when the process in this suit was served on 
them and were staying at the house on Que Street (Joint 
App. 114, 115). 

The individual defendants have tried to make it appear 
that the Que Street house was purchased solely as an in¬ 
vestment for Home Ship Corporation and that it is being 
run as a boarding house by that corporation. When the 
female defendant was questioned about compliance with 
the Rent Control Act, she admitted that it was “A family 
boarding house, to some degree”, and that the only people 
permitted to come there were her friends and family (Joint 
App. 132). Also, when she was questioned as to whether 
the purchase of the Que Street house was purely for invest¬ 
ment purposes she replied as follows (Joint App. 99): 

! “A. I did not mean to say ‘purely’ but I said that 

the Home Ship Corporation Directors felt that its pur¬ 
chase was a sound investment. 

“Q. Whether it be for a home or for any other pur¬ 
pose? Is that right? 

“A. Yes.” 

Defendant Harry 0. King testified on the first day of 
his deposition that the Que Street house had not been con¬ 
sidered their home by any of the persons connected with 
him, and that as a matter of fact none of his salary checks 
had been sent to the Que Street address but all of them 
had been sent to him at Bridgeport (Joint App. 81). When, 
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however, Mrs. King finally produced the salary checks from 
Home Ship Corporation to his order, it appeared that the 
check dated December 19, 1942, signed by Harry O. King 
himself, gives his address as 1815 Que Street, Washington, 
D. C., and that all the salary checks thereafter up until 
September 1943, which checks were signed by Mrs. Isabella 
Greenway King, also give defendant Harry 0. King’s ad¬ 
dress as 1815 Que Street (Joint App. 125-129). 

All of the foregoing are substantial evidences of an intent 
to establish for the individual defendants a fixed and per¬ 
manent abode in Washington, D. C. 

As for the house in Bridgeport, Connecticut, where the 
individual defendants claim to be domiciled, this house is 
also owned by Home Ship Corporation (Joint App. 11:2); 
a substantial part of its furnishings belong to the corpora¬ 
tion (Joint App. 113); rent is also paid by Harry 0. King 
to the corporation for use of that house (Joint App. 58), 
but there is no written lease (Joint App. 58). There are 
other houses also owned by Home Ship Corporation in 
Tucson, Arizona, and Santa Barbara, California, and a 
house on Ninety-second Street, New York City, owned by 
Mrs. King’s minor son (Joint App. 69-70; 94; 110-111). 
Whenever the individual defendants stay in any of these 
houses they follow the same plan of paying rent while stay¬ 
ing there (Joint App. 94). 

Clearly, this is not an ordinary case of a man leaving a 
permanent home to take up a position in Washington, D. C., 
but always with a fixed and definite intent of returning to 
such permanent home. Can it be realistically said that 
the individual defendants had any fixed or permanent home 
prior to coming to Washington, or that the home acquired 
here, which is the most recent and apparently the most 
expensive of all, is any less permanent or fixed than any 
of the others where they have stayed from time to time? 

The defendant Isabella Greenway King frankly said 
(Joint App. 118) that she considered Bridgeport, Connecti¬ 
cut, to be her domicile because that was the domicile claimed 
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by her husband, but “I still have my home in Arizona, a 
house, and I vote there and pay my taxes, but I understand 
that the law leaves me no alternative in that matter. ’’ She 
also said that as to her own state of mind (Joint App. 120) 
“the returning program has never been in my horizon that 
I know of”. It is also significant that when she was asked 
whether she intended to go to Connecticut after the war 
was over and Mr. King severed his relations with the Gov¬ 
ernment, she qualified her answer by stating (Joint App. 
93) that this was her intention “7/ that is his plan and 
wish.” (Italics supplied). 

The affidavit of Defendant Harry 0. King filed January 
3, 1944, at the time of the hearing of the motion below 
(Joint App. 55-56), is of course not competent proof as to 
the facts as they existed at the time this suit was brought. 
The domicile of the individual defendants is to be deter¬ 
mined only on the basis of the facts as they existed when 
suit was commenced, Wichita R. R. v. Pub. Util. Comm. 260 
U. S. 48, 54, 67 L. Ed. 124, 128; Boesenberg v. Chicago Title 
& Trust Co., 128 F. (2d) 245, 247. This affidavit is at most 
another self-serving declaration by the individual defend¬ 
ants and in fact amounts to a confession of the weakness 
of their position on the question of their residence in this 
District when this suit was brought. 

Clearly on the basis of the above facts alone, and others 
will be found in the record and can be produced, the find¬ 
ing of legal domicile in Connecticut was unjustified in the 
absence of a formal hearing or actual trial of this issue. 

CONCLUSION. 

The 1936 amendment to the Judicial Code was enacted 
for the specific purpose of preventing corporate fiduciaries 
from escaping responsibility for their wrongs by hiding 
behind technical defenses of the sort interposed in this 
action. The amendment should receive a construction con¬ 
sonant with that purpose, and should not be rendered inef- 
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fective by the narrow interpretation contended for by Ap¬ 
pellants. 

Appellants suggest that, if this defense is sustained, 
Appellees may still have their day in Court by suing tfie 
defendants in Connecticut. Certainly when this suit was 
brought the individual defendants were not in Connecticut. 
They had been living in Washington for more than a year, 
and there was nothing to indicate that Connecticut would be 
a proper forum or even that process could have been served 
on them there. Had the suit been brought in Connecticut, 
and had it been possible to effect service on the defendants 
there, what assurance is there that the same claim made 
here after the commencement of the suit would not have 
been made as to the Connecticut suit! With all their vari¬ 
ous family houses, it would have been easy for the indi¬ 
vidual defendants suddenly to decide that they intended 
to be domiciled in Washington, or in New York, or in A 
zona, or in California. It certainly is not the purpose 
the amendment to Section 51 of the Judicial Code that t 
right of redress against delinquent directors should depehd 
upon such whimsy. 

It is hardly a fair alternative to offer—after the time 
that has now elapsed in getting to the merits of this action 
because of the interposition of the technical defense by the 
defendants—that plaintiffs may seek out the defendants ;n 
some other District. 

The proper forum for the trial of the present action is 
here in the District of Columbia where the individual de¬ 
fendants were living and had been living for more than a 
year prior to the time when suit was filed and service had 
upon them. Every provision of Section 51 of the Judicial 
Code has been complied with; all necessary elements are 
present; and the defendants should not be allowed to mal^e 
an Alsatia of the District of Columbia. 

For the reasons above stated, it is respectfuly submitted 
that the decision of the lower Court was correct, should ke 
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affirmed, and the Appellants compelled to stand trial on the 
merits. 

! Respectfully submitted, 

Walter M. Bastian, 

A. K. Shipe, 

Frank R. Bruce, 

Attorneys for Appellees. 
i National Press Building, 

i Washington, D. C. 
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I. 

PLEADINGS, DOCKET ENTRIES AND OTHER 
PAPERS DESIGNATED. 

2 i Endorsed: Filed Aug 9 - 1943 

In the District Court of the United States 
For the District of Columbia 

: Civil No. 20026 

Wall and Beaver Street Corporation, 67 Wall Street, New 
York City, Abraham Strauss, Robert Strauss and 
Harry Strauss, co-partners, t/a Strauss Brothers, 
32 Broadway, New York City, Hortense I. Braun- 
! schweiger, 221 West 82nd Street, New York City, on 
behalf of themselves and of all other stockholders of 
Munson Line, Incorporated, Plaintiffs, 

against 

Harry 0. King, 1815 Que Street, N. W., Washington, D. C., 
Isabella Greenway King, 1815 Que Street, N. W., 
Washington, D. C., Munson Line, Incorporated, 10 
Light Street, Baltimore 2, Maryland, Defendants. 

Amended Complaint for an Accounting and For Damages 

1. The plaintiffs, Wall and Beaver Street Corporation, a 
New York corporation, 67 Wall Street, New York City, 
Abraham Strauss, Robert Strauss and Harry Strauss, co¬ 
partners trading as Strauss Brothers, 32 Broadway, New 
York City, and Hortense I. Braunschweiger, 221 West 82nd 
Street, New York City, all are citizens of the State of New 
York. The defendants, Harry O. King and Isabella Green¬ 
way King, are citizens of the United States and residents 
of the District of Columbia, residing at 1815 Que Street, 
N. W., Washington, D. C., and the defendant Munson Line, 
Incorporated, a corporation organized and existing under 
the laws of the State of Maryland, is a citizen of the State 
of Maryland, with its place of business at No. 10 Light 
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Street, Baltimore 2, Maryland. The amount in controversy 
herein exceeds $3,000. 

2. The plaintiff Wall and Beaver Street Corporation is 
the owner of 5,622 shares of Preferred Stock (Class C) and 
5,622 shares of the Common Stock of the defendant cor¬ 
poration; the plaintiffs Abraham Strauss, Robert Strauss 
and Harry Strauss, co-partners trading as Strauss Broth¬ 
ers, are the owners of 2,021 shares of Preferred Stock 
(Class C) and 2,021 shares of Common Stock of the defen¬ 
dant corporation; and the plaintiff Hortense I. BraUn- 
schweiger is the owner of 1,580 shares of Preferred Stpck 
(Class C), and 1,580 shares of Common Stock of the defen¬ 
dant corporation. 

3. This is a derivative stockholders’ action brought by 
the plaintiffs on behalf of themselves and all other stock¬ 
holders of the defendant corporation in the right and on 
behalf of the defendant corporation to recover from the 
individual defendants for wrongs done to the defendant 
corporation as hereinafter set forth. Plaintiffs have teen 
owners of Preferred Stock (Class C) and Common Slock 
of the defendant corporation since prior to and during the 
entire time when the acts herein complained of were biing 
done and as such have been and are now being seriously 
injured by the wrongful acts and misconduct of the indi¬ 
vidual defendants, as hereinafter alleged. 

4. The defendant corporation was formed in 1939, in pur¬ 
suance of a Plan of Reorganization prepared in proceedings 
under Section 77B of the National Bankruptcy Act initiated 
in 1934 in the United States District Court for the South¬ 
ern District of New York for Munson Steamship Lines, a 
corporation of the State of New York, and its principal 
subsidiaries. In the course of the said reorganization pro¬ 
ceedings, the corporate activities of Munson Steamship 
Lines and its subsidiaries gradually diminished so th^t at 
the time of the approval of said Plan of Reorganiza¬ 
tion on or about October 7, 1938 in said proceed- 
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4 ings the only corporate activities of said Mun¬ 
son Steamship Lines were the operation of tow¬ 
ing and lighterage businesses in Cuba and in New 
York Harbor, which were to be sold under the 
Plan, the ownership of four steamships, also to be sold 
under the plan, and the ownership of five other steamships, 
all in need of extensive repairs. As a consequence thereof, 
the Trustees in said reorganization proceedings and some 
of the creditors of said Munson Steamship Lines asked for 
the immediate complete liquidation of its business and as¬ 
sets, but this was opposed by Mr. Carlos P. Munson, then 
President of the Company, and by the Chairman of the 
General Reorganization Committee, and by other creditors, 
who pointed out that said Munson Steamship Lines had 
built up a valuable and important good will throughout the 
world in the steamship business, which would be com¬ 
pletely lost if it were to go out of such business. Accord¬ 
ingly, in an effort to retain and develop this valuable good 
will for the benefit of the creditors of said Munson Steam¬ 
ship Lines, the defendant corportation was organized as 
the new corporation under said Plan of Reorganization to 
take over the business and assets of said Munson Steam¬ 
ship Lines and to continue and develop the steamship busi¬ 
ness as its principal corporate purpose and, as an alterna¬ 
tive, to liquidating and distributing the assets of said busi¬ 
ness. Upon the consummation of the Plan of Reorganiza¬ 
tion, the defendant company, in pursuance of such Plan, 
began the steamship business, with large cash resources, 
but with only said five vessels, two of which required re¬ 
pairs so excessive that they were immediately sold. 

5. In accordance with the said Plan of Reorganization 
and upon the consummation thereof, there were issued to 
the creditors of said Munson Steamship Lines on account 
of the indebtedness due them, capital stock of the defen¬ 
dant corporation, such stock being now issued and out¬ 
standing as follows: 
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Preferred stock (Class A), entitled to 
cumulative dividends from March 1, 
1941 at the rate of $4 per share per 
annum and entitled on liquidation to 
$25 per share, plus accrued unpaid 
dividends thereon, in preference over 
all other classes of stock 

Preferred stock (Class B), entitled to 
cumulative dividends from March 1, 
1941 at the rate of $4 per share per 
annum and entitled on liquidation to 
$25 per share, plus accrued unpaid 
dividends thereon, in preference over 
all other classes of stock except Pre¬ 
ferred Stock (Class A) 

Preferred Stock (Class C), entitled to 
cumulative dividends from March 1, 
1941, at the rate of $4 per share per 
annum, capitalized at $1 per share, 
but entitled also on liquidation to $25 
per share, plus accrued unpaid divi¬ 
dends thereon, in preference over the 
Common Stock but subject to the 
preferences and priorities of the 
other two classes of Preferred Stock 

Common Stock, without par value, but 
capitalized at $1 per share 


17,416 shares 


1,644 shares 


71,690 shares 
73,333 shares 


6. Also in accordance with said Plan of Reorganization, 
the certificate of incorporation of the defendant corpora¬ 
tion contains the following provision: 

“That so long as 5,000 shares or more of the Pre¬ 
ferred Stock (Class A) are outstanding, dissolution 
of the corporation shall not be authorized without the 
affirmative vote of the holders of a majority of flhe 

nsr 


shares of the Preferred Stock (Class A) outstandi 
entitled to vote thereon.” 


to 


A) 

of 


The above quoted provision was intended not only 
protect the holders of the Preferred Stock (Class 
against a dissolution which would destroy the good will 
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the steamship business without their consent, but also was 
intended to be a power in trust granted to the holders of 
the Preferred Stock (Class A) for the benefit of the stock¬ 
holders of the defendant as a whole, and which could not be 
utilized for the selfish interests of the holders of the Pre¬ 
ferred Stock (Class A) to the injury of the defendant cor¬ 
poration and its other stockholders. 

7. Defendant Harry 0. King became one of the directors 
of the defendant corporation at the time of its organization 
in 1939 and since said time has continued to be, and now 
is, a director of the defendant corporation. The defendant 
Isabella Greenway King is the wife of defendant Harry 

0. King; also she is and at all times hereinafter men- 
6 tioned was co-executor of the estate of her former 

husband, one Greenway, and trustee of certain trusts, 
and her daughter, Martha M. F. Breasted, also is and was 
at all such times trustee under certain other trusts. 

8. In or about or shortly prior to June, 1939, the de¬ 
fendant Harry 0. King conceived the plan and scheme of 
having the individual defendants acquire control over the 
defendant corporation, with the intent and purpose that 
he would thereupon cause it to sell its remaining steam¬ 
ships but that, instead of immediately liquidating the as¬ 
sets of the defendant corporation and distributing its net 
assets to the stockholders, as was the intention of the said 
Plan of Reorganization in the event that the defendant cor¬ 
poration did not itself continue the steamship business, the 
individual defendants would cause the defendant corpora¬ 
tion to abandon the steamship business and to use its as- 

• 

sets solely for speculation in securities for the personal 
benefit of the individual defendants, who would continue 
its existence until they should have acquired for them¬ 
selves or their benefit as much of the Preferred Stock of 
the defendant corporation as possible at prices substan¬ 
tially lower than the liquidating values thereof as shown by 
the books of the defendant corporation, to which lower 
prices it was intended that such Preferred Stock would, by 


the individual defendants, purposely be depressed, so that 
they could thereupon liquidate the defendant corporation 
at a substantial profit to themselves, and, in the meantime, 
they could use the large cash resources of the defendant 
corporation in said speculative ventures in an effort far¬ 
ther to increase such expected liquidating profits to the 
individual defendants and also for the immediate profit 
and gain of the defendant Harry 0. King in the form of 
large salaries and other payments to himself directly and 
indirectly and to such of the officers and directors of jhe 
defendant corporation as went along with the individual 
defendants and assisted them in the carrying out of said 
plan and scheme; and the defendant Harry 0. King, with 
the knowledge and aid of his wife, the defendant Isa- 
7 bella Green way King, proceeded to carry out such 
plan and scheme and for that purpose did and cauied 
to be done the wrongful and fraudulent acts hereinafter 
more particularly alleged. 

9. The defendant corporation commenced its operations 
on or about February 8, 1939, and between that date ^ind 
September 30, 1939, said Carlos P. Munson, formerly presi¬ 
dent of said Munson Steamship Lines and then president 
of the defendant corporation, made recommendations for 
the expansion of its steamship business to the Board! of 
Directors of the defendant corporation, which at that time 
consisted of eight directors. These recommendations Were 
opposed by defendant Harry 0. King along with oljher 
directors of the defendant corporation, including one H^ E. 
Caffrey, who was co-executor with the defendant Isabella 
Greenwav King of the estate of her former husband, said 
Greenvrav, one Lowell M. Birrell, attorney for defenclant 
corporation and whose aid the defendant Harry O. Kfing 
had enlisted in the carrying out of the aforesaid plan and 
scheme, and another director, from whose firm the defen¬ 
dant Harry 0. King had caused to be purchased a substan¬ 
tial block of the Preferred Stock (Class A) of the defen¬ 
dant corporation as hereinafter alleged. As a result of 
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such opposition to the plans for expansion of said Munson, 
the defendant corporation continued to operate with only 
the three ships hereinabove mentioned, losing during said 
period from February 8 to September 30, 1939, approxi¬ 
mately $80,000, and on or about September 30, 1939, said 
Munson resigned as president and a director of the defen¬ 
dant corporation. Upon such resignation, defendant Harry 
O. King obtained his election as president of the defendant 
corporation in the place and stead of said Munson, and 
said defendant since such time has continued to act as 
chairman of the Board and president of the defendant cor¬ 
poration down to the present time and is still acting as 
such. 

10. Prior to September 30, 1939, large blocks of the Pre¬ 
ferred Stocks of the defendant corporation were being of¬ 
fered for sale by the holders thereof at prices substantially 
less than the liquidating value thereof as shown by 
8 the books of the defendant corporation. The defen¬ 
dant Harry O. King caused the said Preferred 
Stocks of defendant corporation to be purchased by trusts 
under the control of the defendant Isabella Greenwav King 
or her daughter, said Martha M. F. Breasted, or by moneys 
borrowed from the said trusts or from the estate of said 
Greenway, and also caused a corporation to be organized 
under the name of Home Ship Corporation, all of the stock 
of which corporation is owned by the individual defendants 
herein, and which is merely a personal holding corporation 
for said individual defendants and a mere shell and dummy 
for them, and to which corporation the individual defen¬ 
dants caused to be transferred a substantial part of the 
Preferred Stocks so purchased. At the time of said pur¬ 
chases the recommendations of said Carlos P. Munson for 
expansion of the steamship business of the defendant cor¬ 
poration were being opposed as aforesaid, and it was the 
intention that the defendant corporation would discontinue 
the steamship business, in which event it was contemplated 
by the said Plan of Reorganization under which the defen- 
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dant corporation was formed that it should immediately 
be dissolved and its assets liquidated and distributed among 
its stockholders. The defendant corporation had amble 
surplus out of which it could have purchased such Pre¬ 
ferred Stocks and, if such Preferred Stocks had been so 
purchased by the defendant corporation at the prices at 
which the same were being offered by the holders thereof, 
substantial savings, as more fully hereinafter shown, would 
have been effected in connection with the liquidation and 
distribution of the assets of the defendant corporatipn, 
which savings would have enured to the benefit of the de¬ 
fendant corporation and its remaining stockholders; l|mt 
the defendant Harry 0. King, although as a director he 
knew that the defendant corporation was itself in a posi¬ 
tion to purchase such Preferred Stocks and would benefit 
substantially thereby, caused such Preferred Stocks to be 
purchased as aforesaid for the selfish purposes of the indi¬ 
vidual defendants and in pursuance of the said plan and 
scheme hereinabove alleged. 

11. At the time that the said Harry 0. King became 
president of the defendant corporation as aforesaid, 
9 the individual defendants had caused to be acquired 
as hereinabove alleged, and they controlled, over 
10,000 out of the 17,416 shares of the issued and outstand¬ 
ing Preferred Stock (Class A) of the defendant corpora¬ 
tion and a substantial number of shares of the Preferred 
Stock (Class C) of the defendant corporation, each of which 
shares of the Preferred Stock (Class C) carried with it 
as part of a single unit one share of the Common Stock of 
the defendant corporation. Shortly after becoming presi¬ 
dent of the defendant corporation, the defendant Harry O. 
King caused a letter in the name of the defendant corpora¬ 
tion to be sent to all of its stockholders. This letter, in con¬ 
nection with the proposed sale of the remaining three 
steamships, drew attention to the provision of the certifi¬ 
cate of incorporation of the defendant corporation, which 
required that so long as 5,000 shares or more of the Pre¬ 
ferred Stock (Class A) were outstanding dissolution of the 


10 


defendant corporation should not be authorized without the 
affirmative vote of the holders of a majority of the shares 
of such Preferred Stock (Class A) outstanding and entitled 
to vote thereon, and then went on to say that the holders of 
over 10,000 shares of said Preferred Stock opposed liqui¬ 
dation. The letter then presented, as an alternative to im¬ 
mediate liquidation, the following plan: 

“It is obvious that the investment of the funds of the 
corporation in so-called high grade investment securi¬ 
ties will not produce sufficient income to pay dividends 
on the Preferred Stock (Class A) and leave anything 
for the Preferred Stock (Classes B and C) or the com¬ 
mon stock. The holders of a majority of the Preferred 
Stock (Class A) above referred to are also the owners 
of a very substantial amount of Preferred Stock (Class 
C) and common stock, and they have indicated not only 
a willingness but a definite desire that a substantial 
portion of the funds of this Company be invested in 
the discretion of the directors in what might be called 
special situations, where a capital appreciation or sub¬ 
stantial return is possible and that the balance be in¬ 
vested in income producing securities of an investment 
character. 

“The use of the words 1 special situation’ may not 
be entirely clear, and in order that there may be no 
misunderstanding, it seems advisable to point out this 
term is used in a broad sense to include any and all 
types of investment, not excluding the shipping busi¬ 
ness, which offer possibilities for profit. It is contem¬ 
plated that this term would include the investment of 
funds in the securities of corporations in the process 
of reorganization, whether voluntary or involuntary, 
including reorganizations through equity receiverships, 
bankruptcy and reorganization proceedings; the in¬ 
vestment of funds in securities of corporations which 
have defaulted in the payment of interest or dividends 
thereon; the financing of the development of small 
10 i companies; the financing of new inventions, proc¬ 
esses, etc.” 

This letter was intended to, and did, lead stockholders 
of the defendant corporation to believe, contrary to the 
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facts, that the holders of a majority of the Preferred Stcjck 
(Class A) had in good faith determined that it was desir¬ 
able for the defendant corporation to dispose of the three 
steamships then being operated and temporarily suspend 
the active carrying on of the steamship business and, in the 
njeantime and pending a favorable opportunity for resump¬ 
tion of such business, it was further desirable for the Board 
of Directors to be authorized to invest the funds of the 
corporation in situations which would produce sufficient in¬ 
come not only to pay the cumulative dividends on the P re¬ 
ferred Stock (Class A), but also dividends upon the other 
classes of stock, and that such determination of the holders 
of a majority of the Preferred Stock (Class A) of the de¬ 
fendant corporation, having been made in good faith, was 
binding upon the other stockholders of the corporation. 

The above described letter also enclosed proxies, which 
were solicited by a person employed by said defendant 
Harry 0. King for the purpose and who made other reck¬ 
less and fraudulent misstatements to secure such proxies. 

12. As a result of the said letter and said solicitation suf¬ 
ficient proxies were obtained by the proxy committee, con¬ 
sisting of the defendant Harry 0. King, the said H. E. Caf- 
frey and the said Lowell M. Birrell, so that with the stock 
controlled by the individual defendants herein a majority 
of the stock of the defendant corporation was voted in • 
favor of the proposals purportedly set forth in said letter. 
The defendant Harry 0. King then caused the defendant 
corporation during the latter part of 1939 or early part of 
1940 to sell its remaining three ships and to give up the 
shipping business entirely, just as a period of high profits 
in the shipping business had begun. Although at the time 
of the sale of such steamships it was then the intention of 
the individual defendants that the steamship business 
should be completely abandoned by the defendant 
11 corporation and by reason of such sale and the sub¬ 
sequent acts of the individual defendants hereinafter 
described it has, in fact, been made impossible for the de¬ 
fendant corporation to continue such business, the indi- 


12 


vidual defendants caused no effort to be made to dispose 
of the name and good will of the defendant corporation to 
other steamship interests, which could have been done at a 
substantial price in connection with the sale of said steam¬ 
ships, for the reason that the individual defendants wanted 
to forestall any demand for the immediate dissolution and 
liquidation of the defendant corporation by misrepresent¬ 
ing to the stockholders that it was the intention that the 
corporation should subsequently re-engage in the steam¬ 
ship business at the very earliest favorable opportunity, 
in order that the individual defendants might continue the 
defehdant corporation in existence until they should have 
accomplished their aforesaid wrongful and selfish purposes; 
and by such wrongful acts the individual defendants caused 
the corporate purpose of the defendant corporation to be 
wholly abandoned, its sole corporate object to fail and its 
good will in the steamship business to be entirely lost, de- 
stroved and wasted. 

13. Upon the sale of its said three remaining steamships, 
the assets of the defendant corporation consisted almost 
entirely of cash, and if, prior to the end of 1939, the defen¬ 
dant corporation had been dissolved, its name and good¬ 
will had been sold as aforesaid, and its assets had been 
liquidated and distributed to its stockholders, the holders 
of the Class A and Class B Preferred Stock would have re¬ 
ceived the liquidating value of $25 per share in full, and the 
holders of Preferred Stock (Class C) would have received 
in excess of $16 per share upon their said stock; and, if the 
substantial blocks of Preferred Stocks which up to that time 
had been acquired by or for the benefit of the individual 
defendants as aforesaid had instead been acquired by the 
defendant corporation at the prices at which the same were 
offered, the holders of the Preferred Stock (Class C) would 
have received the full liquidating preference of $25 a share 
and something would also have remained for distri- 
12 bution to the common stockholders. Instead of pro¬ 
ceeding with such liquidation and distribution, how¬ 
ever, the defendant Harry 0. King wrongfully caused the 


defendant corporation to tie up its funds in speculative 
situations, some of which have already proven to be a com¬ 
plete loss, wrongfully caused it to pay out large sums as 
purported salary payments and expense allowances to the 
defendant Harry 0. King and substantial other sums to 
other officers of the defendant corporation and to said 
Lowell M. Birrell, its attorney, and wrongfully caused it to 
pay out other substantial sums, all as more fully herein¬ 
after alleged, and thereby effectively preventing the pay¬ 
ment of any dividends upon any of the stocks of the defen¬ 
dant corporation other than the preferred Stock (Class A); 
and by such acts, among others, wrongfully and fraud¬ 
ulently depressed the prices of such other stocks so that 
the individual defendants could continue to cause them to 
be bought in for themselves or their benefit as aforesaid 
at substantially less than the liquidating values thereof, as 
shown by the books of the defendant corporation. As the 
result of such continued purchases, the total stocks of the 
defendant corporation now held by or for the benefit of the 
individual defendants or under their control are as follows: 
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Nam* 

Class A 

Class B 

Class C 

Common 

Home Ship Corporation 

P. O. Box 2470 

Tucson, Arizona 

9,495 

172 

27,168 

27,340 

Isabella Greenway King, 
Guardian for John Selmes 
Greenway, a minor 

P. O. Box 2470 

Tucson, Arizona 

16 


24 

24 

Martha M. F. Breasted 

132 E. 92nd St. New York 
Trustee for Trust B 

26 


40 

40 

Trustee for Trust H 

26 

l 

40 

40 

Trustee for Trust J 

26 

; 

40 

40 

Trustee for Trust M 

26 


40 

40 

Trustee for Trust R 

26 


40 

40 

Trustee for Trust S 

31 


40 

40 

Martha M. F. Breasted 

132 E. 92nd St., New York 

Trustee under Trust Agreement 
of December 30, 1941 for 

Trust B 400 

Trust H 400 





13 Martha M. F. Breasted 
132 E. 92nd St., New 
York Trustee under Trust 
Agreement of December 


30,1941 for 

Trust J 400 

Trust M 400 

Trust R 400 

Trust S 400 


Total of King interests 12,072 


172 i 27,432 


27,604 


The said 12,072 shares of Preferred Stock (Class A) 
were acquired at a cost of approximately $20 per share, 
or at a total cost of approximately $60,000 less than the 
liquidating value thereof, and the said 27,432 shares of 
Preferred Stock (Class C) were acquired at a cost of ap¬ 
proximately $3 per share, which included also one share 
of Common Stock for each share of said Preferred Stock, 
the two being sold together as a single unit, or at a total 
cost of approximately $350,000 less than the liquidating 
value thereof as then shown on the books of the defendant 
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corporation, so that if the defendant corporation had itself 
purchased said Preferred Stocks out of its surplus which 
was then sufficient and available for such purchase, it wofild 
have saved for itself and its other stockholders in excess of 
$400,000 in the liquidating value thereof. 

14. The total outstanding stock of the defendant corpo¬ 
ration of all classes consists of 164,083 shares, each of such 
shares being entitled to one vote at all meetings of nhe 
stockholders, with the exception that it is provided in ;he 
certificate of incorporation of the defendant corporation 
that in the event of any arrears in the payment of any divi¬ 
dend on the Preferred Stock (Class A), the holders of that 
stock become entitled to elect 60% of its Board of Directors. 
The stockholders of the defendant corporation number over 
1,300 and for the most part have small holdings, so that fhe 
said outstanding shares of the defendant corporation are 
widely scattered, and for this reason large blocks of stock 
held or controlled by the individual defendants as afore¬ 
said, amounting to approximately 40% of all of the out¬ 
standing shares of the defendant corporation, repre- 
• 14 sent practical domination and control over the elec¬ 

tion of its directors and the direction of its affairs. 
In addition to such stock control, the individual defendants 
have increased their domination and control over the de¬ 
fendant corporation and its affairs by, among other acts, 
the following: 

(a) They have caused the Board of Directors to be de¬ 
creased to five directors. At the time of the annual stock¬ 
holders’ meetings held in April of the years 1941, 1942, and 
1943, the quarterly dividend on the Preferred Stock (C ass 
A) which is payable on March 1, should already have been 
paid, but in each year such dividend was wrongfully not 
paid, so that the holders of the Preferred Stock (Class A) 
over two-thirds of which is held or controlled by the indi¬ 
vidual defendants, could surely control the election of at 
least a majority of the Board of Directors of the defendant 
corporation by the device of having such dividend in de- 
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fault, so that the holders of the Preferred Stock (Class A) 
could claim the right to elect 60 per cent of the Board of 
Directors. 

(b) The defendant Harry 0. King has caused to be sent 
out to the stockholders proxies in favor of himself, said H. 
E. Caffrey and one Stewart F. Rider, a former bookkeeper 
of the Munson Steamship Lines, and in connection with the 
solicitation of such proxies defendant Harry 0. King has 
sent letters to the stockholders containing misrepresenta¬ 
tions as to the situation, and misstatements calculated to 
lead the stockholders to believe that every effort was being 
made in good faith to have the defendant corporation re¬ 
engage in steamship operations; thereby lulling the stock¬ 
holders into the belief that the management was doing 

i everything possible in their interests, whereas, in 
15 truth and in fact the defendant King has had no in- 

i tention of causing the corporation to re-engage in the 
steamship business, but his sole object and purpose has 
been to carry out the aforesaid plan and scheme. As a re¬ 
sult of such misrepresentations and misstatements, a num¬ 
ber of proxies have been received from stockholders run¬ 
ning to the said attorneys, and such proxies have been used 
by defendant King, in conjunction with the other stock 
owned or controlled by the individual defendants, to elect 
to the Board of Directors such persons as would follow im¬ 
plicitly the instructions of the individual defendants. 

(c) The individual defendants have, by virtue of the fore¬ 
going means, caused to be elected as the Board of Directors 
the following: defendant Harry 0. King, said H. E. Caf- 
frey, one Robert M. Ferguson, son of the defendant Isa¬ 
bella Green way King by her first marriage, one John Gris¬ 
wold, believed to be a son-in-law of the defendant Isabella 
Greenwav King, and said Stewart F. Rider, all of whom 
are dominated and controlled by the individual defendants 
herein. 


15. All of the wrongful ants herein alleged have been 
done or caused to be done by the individual defendants by 
virtue of their aforesaid domination and control over the 
defendant corporation, its Board of Directors and officers. 

16. During 1941, the individual defendants caused the 
defendant corporation to purchase 115,196 shares of the 
capital stock of Brockway Motor Company, Inc., being 
53.95% of the total outstanding capital stock of said 
Company, at a cost of $1,034,955.76 or about 62% of 
defendant corporation’s entire assets of $1,665,519.77 as of 

December 31, 1941, and caused the defendant corpo- 
16 ration to purchase a small additional number of 

shares of such stock in 1942, bringing the total Brock¬ 
way stock purchased to $1,044,045.76. The Brockway Com¬ 
pany was first brought to the attention of the defendant 
Harry O. King by a member of the brokerage firm of 
Stryker & Brown of New York City early in 1940. Said 
defendant showed a great interest in the plan of acquiring 
control of Brockway as a partner of Stryker & Brown. In¬ 
stead, defendant Harry O. King caused the entire block of 
Brockway stock in question to be bought by the defendant 
corporation. As a result of that transaction, attacked a.s a 
fraud upon Stryker & Brown, the latter is suing the de¬ 
fendant corporation for $750,000. At the time of the pur¬ 
chase of the Brockwav stock by the defendant corporation, 
Brockway Motor Company, Inc. had net quick assets worth 
$15 per share, and with its fixed assets had a realizable 
value of $20 per share. The purpose of Stryker & Brpwn 
was to sell the fixed assets of Brockway to one of its large 
competitors, and then liquidate the quick assets, and in :;his 
way make a profit of about $11 over the average cost of 
$9.00 per share for which the Brockway stock was tq be 
bought, but the defendant Harry O. King has caused iaid 
Brockway stock to be retained by the defendant corpora¬ 
tion and has refused to have it liquidated because, among 
other reasons, the defendant Harry O. King is drawing a 
substantial salary as chairman of the executive committee 


18 


of said Brockway Motor Company, Inc. Meanwhile, Brock- 
way’s business of building specially designed trucks is be¬ 
coming extremely hazardous, because of the extreme com¬ 
petition afforded by the major automobile and truck manu¬ 
facturers. Thus, the individual defendants have caused the 
defendant corporation to open itself to a serious suit which 
has already cost it in excess of $9,000 for legal expenses 
alone and will involve substantial additional cost and ex¬ 
pense and to make a dangerous speculative purchase involv¬ 
ing about 62% of its entire assets, in order that the 
17 individual defendants may speculate with the chance 
i of receiving more upon the stockholdings owned or 
controlled by them when the defendant corporation is even¬ 
tually liquidated and in order that the defendant Harry 0. 
King may, as he has done, draw a substantial salary and 
obtain other payments in the form of commissions and 
otherwise from said Brockway Motor Company, Inc., which 
salary and other payments, if not so drawn by the defend¬ 
ant Harry 0. King, would have enured in large part to the 
benefit of the defendant corporation by being added either 
to the surplus of said Brockway Motor Company, Inc., or by 
being paid over to the defendant corporation as dividends 
upon the Brockway stock. Defendant Harry 0. King has 
refused to disclose to the stockholders of the defendant cor¬ 
poration the exact amount of the salary and other payments 
which he has already received from said Brockway Motor 
Company, Inc. as aforesaid, but plaintiffs are informed and 
believe, and therefore aver that such salary and payments 
are greatly in excess of the value of any services which 
have been purely nominal in character. 

17. The individual defendants have caused the defendant 
corporation to purchase 50,000 shares of stock of Fidelio 
Brewery Company, which purchase was made from or 
through said Lowell M. Birrell, then a director of the de¬ 
fendant corporation and its counsel. This purchase, made 
at a cost of $20,000 and utterly improper, having been made 
from or through a director of the defendant corporation, 
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has been a total loss to the defendant corporation, inasmuch 
as said stock is wholly valueless. 

18. The individual defendants have caused the defendant 
corporation to make other speculative purchases of securi¬ 
ties, the details of which have not been disclosed to the 
stockholders of the defendant corporation, but the plain¬ 
tiffs are informed and believe and therefore aver that sub¬ 
stantial losses have been suffered by the defendant corpora¬ 
tion in connection with certain of these other purchases. 

19. Upon the sale of its three remaining steamships ^t 
the end of 1939 or the early part of 1940, the 4e- 

18 fendant corporation ceased all business operations 
and became merely a holding company for the stocks 
and other securities which the individual defendants caused 
it to purchase as aforesaid, and as a result of this change in 
the character of the operation of the business of defendant 
corporation little time was devoted or attention paid to its 
affairs by the defendant Harry 0. King or by any of the 
other officers of the defendant corporation, any services 
rendered by such officers being purely perfunctory ajnd 
nominal in character. Notwithstanding the foregoing, the 
individual defendants have caused the defendant corpora¬ 
tion to pay out large salaries and expense allowances to the 
defendant Harry 0. King and to its other officers and larger 
legal fees and other legal expenses to the said Lowell N. 
Birrell and others, for which no substantial services he.ve 
been rendered and which salaries and other payments to i;he 
full extent or substantially the full extent thereof represent 
gratuities and a waste of the assets of the defendant cor¬ 
poration. 

During the year 1940, the defendant corporation paid 
purported salaries as follows: to the defendant Harry 0. 
King, as president and chairman of the board $18,000:; to 
said H. E. Caffrey, as vice present and treasurer $4800; to 
I. L. Evans, as secretary $7500; to A. A. Breasee, Jr. as 
assistant secretary $3000; and to M. E. Bailey, as assistant 
treasurer $1800. During such year the total administrative 
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and general expenses of the defendant corporation 
amounted to $55,486.28, as against a gross income from 
operations for such year of $56,820.59, and a net loss from 
operations of $11,610.26. 

During the year 1941, the defendant corporation paid pur¬ 
ported salaries as follows: to the defendant Harry O. King, 
as president and chairman of the Board, $18,000; to said 
H. E. Caffrey, as vice president and treasurer, $5,000; and 
to Stewart F. Rider, as assistant treasurer, $4,000. In ad¬ 
dition, the defendant corporation paid to the defendant 
Harry O. King, as a purported expense allowance, the sum 
of $6,000, for none of which said defendant has accounted 
to the defendant corporation, and also paid out to 
19 said Lowell M. Birrell and others for legal fees and 
expenses in excess of $10,000. The total administra¬ 
tive and general expenses of the defendant corporation 
during said year amounted to $65*520.11, as compared to 
gross income of $158,509.01 and a net profit of $64,435.57. 

During the year 1942, the defendant corporation paid 
purported salaries as follows: to defendant Harry O. King, 
as president and chairman of the Board, $18,000; and to 
s^id H. E. Caffrey, as vice president and treasurer, and to 
its other officers a total of $11,489.95. In addition, the de¬ 
fendant corporation paid to defendant Harry 0. King as a 
purported expense allowance the sum of $6,000, for none of 
which said defendant has accounted to the defendant cor¬ 
poration, and also paid out legal fees and expenses in excess 
of $9,000. 

The total administrative and general expenses of the de¬ 
fendant corporation for such year amounted to $57,032.96, 
as compared to a gross income for such year of $119,446.45, 
and a net profit of $59,992.17. 

The plaintiffs are informed and believe and therefore 
aver that the individual defendants have caused the de¬ 
fendant corporation since 1942 to continue, and it is now 
continuing, the aforesaid wrongful purported salary pay¬ 
ments and purported expense allowances at substantially 


21 


the same rates at which the same were paid to the defendant 
Harry 0. King and the other officers of the defendant cor¬ 
poration during the year 1942. 

20. Notwithstanding that the defendant corporation had 
a net operating loss for the year 1940 in the amount of 
$11,610.26, the individual defendants caused the defendant 
corporation, contrary to and in violation of the provisions 
of its certificate of incorporation, to pay a non-cumulative 
dividend of $1 per share upon the 17,416 shares of its Pre¬ 
ferred Stock (Class A) then outstanding, in order that 
the individual defendants might obtain the greater part of 
the said dividend payment upon the said Preferred Stock 
then owned or controlled by the individual defend¬ 
ants. 

20 21. In addition to the said non-cumulative divi¬ 

dend of $1 per share caused to be paid by the de¬ 
fendant corporation upon its Preferred Stock (Class A) as 
hereinabove alleged, the individual defendants caused the 
defendant corporation to pay cumulative dividends upon 
said Preferred Stock (Class A) in the amount of $3 per 
share during the year 1941 and $4 per share during the 
year 1942, or total dividends upon said Preferred Stock 
(Class A) of $8 per share, or $139,328, during the years 
1940 to 1942, inclusive. Such dividends were paid although 
the defendant corporation had a net deficit from operations 
as aforesaid during the year 1940 in the sum of $11,610.26, 
and its total net earnings for the years 1941 and 1942 were 
$124,427.74, or a total net income from operations during 
said period from 1940 to 1942, inclusive, of $112,817.48, and 
the said dividends, therefore, exceeded the net income of the 
corporation during such period by $26,510.52. 

22. By reason of the aforesaid wrongful acts of the indi¬ 
vidual defendants, the defendant corporation has sustained 
losses and been injured at least to the following extent: 
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Difference between the liquidating value and 
cost of 12,072 shares of Preferred Stock 
(Class A) which the individual defendants 
prevented the defendant corporation from 

purchasing, approximately.$ 60,000.00 

Difference between the book liquidating 
value and cost of 27,432 shares of Pre¬ 
ferred Stock (Class C) and 27,432 shares 
of Common Stock which the individual de¬ 
fendants prevented the defendant corpo¬ 
ration from purchasing, approximately.. 350,000.00 


Dividends paid by the defendant corpora¬ 
tion on 12,072 shares of Preferred Stock 
(Class A) during the years 1940 through 

1942 . 96,576.00 

Salary and expense allowance payments 
wrongfully made by defendant corpora¬ 
tion to defendant Harry O. King during 

the years 1940 through 1942. 66,000.00 

Loss on purchase of stock of Fidelio Brew¬ 
ery Company. 20,000.00 

Legal expenses in connection with the liti¬ 
gation arising out of purchase of stock of 
i Brockway Motor Company, Inc., in excess 

of. 9,000.00 

Salaries, fees and other expenses wrongfully 
caused to be paid by the defendant corpo- 
21 ration to its other officers, directors and 

its said attorneys, approximately. 47,500.00 


Total 


$649,076.00 


Additionally also, the defendant corporation has suf¬ 
fered loss and injury by reason of the wrongful acts and 
conduct of the individual defendants through loss of its 
good will as hereinabove alleged, through the salary and 
other payments wrongfully obtained by the defendant 
Harry O. King from Brockway Motor Company, Inc. as 
aforesaid, and by reason of other loss, damage and injury, 
the exact amount of which is presently unknown to the plain¬ 
tiffs and can only be ascertained upon an accounting by the 
individual defendants. 
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23. The domination and control of the individual defend¬ 
ants over the defendant corporation and its Board of Direc¬ 
tors is so complete that repeated criticisms of the King 
management by the plaintiffs and others have been entirely 
without effect. By reason of such domination and control 
and the facts hereinabove alleged, it would be useless to 
make any demand on the Board of Directors of the defend¬ 
ant corporation that the defendant corporation bring the 
present action and, accordingly, no such demand has been 
made. 

24. This action is not a collusive one to confer on a court 
of the United States jurisdiction of this action of which it 
would not otherwise have jurisdiction. 

Wherefore, the plaintiffs pray that it be adjudged and 
decreed on behalf of the defendant corporation and against 
the individual defendants herein, and each of them, as fol¬ 
lows: 

(1) That the individual defendants be declared to be con¬ 
structive trustees of the Preferred and Common Stocks of 
the defendant corporation which they caused to be pur¬ 
chased as hereinabove alleged, that a constructive trust for 
the benefit of the defendant corporation be impressed upon 
such stocks in the hands or under the control of the indi¬ 
vidual defendants and that they be directed to turn over 
such stocks and all dividends heretofore received thereon 
to the defendant corporation, upon payment or credit by it 

to them or to whomsoever may be entitled thereto of 
22 the cost of such stocks, together with interest thereon 
at such rate as this Court may determine to be ap¬ 
propriate ; 

(2) That the individual defendants, and each of them, 
be required to account for the value of the good will of the 
steamship business of the defendant corporation destroyed 
and wasted by their wrongful acts as hereinabove alleged; 

(3) That the individual defendants and each of them, be 
required to account for the losses and damage to the |de- 
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fendant corporation caused by the purchase of the stock of 
Brockway Motor Company, Inc. as hereinabove alleged, in¬ 
cluding the loss and damage and diminution in value of 
such stock caused by the wrongful and excessive salary and 
other payments received by the defendant Harry 0. King 
from said Brockway Motor Company, Inc. as hereinabove 
alleged and the legal fees and expenses caused to be paid 
out by the defendant corporation as the result of the afore¬ 
said wrongful acts of the individual defendants; 

(4) That the individual defendants and each of them be 
required to account for the losses, damage and waste caused 
by the purchase by the defendant corporation of the stock 
of Fidelio Brewery Company and the other speculative 
securities, as hereinabove alleged; 

(5) That the individual defendants and each of them be 
required to account for the purported salaries and other 
payments wrong/ully caused to be made by the defendant 
corporation from 1940 to 1942, inclusive, and thereafter 
down to the present time, to the defendant Harry 0. King, 
and its other officers and to its said attorneys, in excess of 
the value, if any, of the nominal and perfunctory services 
purportedly rendered therefor; 

(6) That the individual defendants and each of them be 
required to account for the wrongful and improper divi¬ 
dend of $1 per share upon the 17,416 shares of Preferred 
Stock (Class A) caused to be paid by the defendant cor¬ 
poration in 1940 in violation of its certificate of incorpora¬ 
tion, as hereinabove alleged, to the extent that such divi¬ 
dend payment is not otherwise accounted for by said de¬ 
fendants under sub-paragraph 1 of this prayer for re¬ 
lief. 

23 (7) That the individual defendants and each of 

them be required in general to account for their 
breaches of fiduciary duty to the defendant corporation, in¬ 
cluding their misconduct, neglect or other failure of duty in 
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the management and disposition of its funds and property 
in their charge and under their control; 

(8) That the individual defendants and each of them be 
required to pay over to the defendant corporation ^ny 
moneys and the value of any property of said corporation 
which said defendants, or either of them, have acquiredL or 
transferred to others, or which have been lost or wasted by 
or through their wrongful acts or other violations of their 
fiduciary duties, and which may be found due by virtue of 
such accountings; 

(9) That judgment be entered in favor of the defendant 
corporation against the individual defendants, and each of 
them, accordingly, together with proper interest on all 
sums found to be due and the costs of this action, and the 
plaintiffs and the defendant corporation have such other 
further and different relief in the premises as to this Court 
may seem just, equitable and proper. 

WALTER M. BASTIAN 
A. K. SHIPE 

1029 National Press Building 
Washington, D. C. 

Attorneys for Plaintiffs 

SCRIBNER & MILLER bv: 

LOUIS G. BERNSTEIN 
40 Wall Street 
New York, New York. 

25 Return of Service of Writ 

I hereby certify and return, that on the 10th day of June 
1943 I received the within summons and complaint and 
served a copy of said summons and of the complaint by de¬ 
livering a copy of said summons and complaint to the within 
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named defendants Harry 0. King PERSONALLY 6-11-43; 
Isabella Greenway King PERSONALLY 6-15-43. 

JOHN B. COLPOYS 

i United States Marshal 

\ By A. P. HARE 

Deputy United States Marshal 

Marshal’s Fees 
Travel $ 

Service 2.00 


26 Return on Service of Writ 

I hereby certify and return, that on the 14th day of June, 
1943,1 received the within summons & served Munson Line, 
Inc., on James L. Watson, Resident Agent, The Corpora¬ 
tion Trust Inc. 

AUGUST KLECKA 
United States Marshal 

By V. EKAS 

i Deputy United Stales Marshal 

Marshal’s Fees 
Travel $ 

Service 2.00 


2.00 
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27 Filed July 29, 1943 

Answer of Defendants Harry 0. King and Isabella 

Greenway King 

The defendants Harry 0. King and Isabella Greenway 
King for answer to the complaint say: 

First Defense 

1. These defendants are without knowledge or informa¬ 
tion sufficient to form a belief as to the citizenship of the 
plaintiffs. They state that the defendant Munson Line, In¬ 
corporated, is a citizen of Maryland with its statutory prin¬ 
cipal office in Baltimore, Maryland, and that it has its ijiain 
place of business at 211 State Street, Bridgeport, Con¬ 
necticut. They deny that the defendants Harry 0. Ipng 
and Isabella Greenw^ay King or either of them is a citizen 
of the District of Columbia. They state that the defendant 
Harry O. King is temporarily stationed at Washington, D. 

C., as Director of the Copper Division of the jWar 

28 Production Board and that he is temporarily lijving 
at 1815 Q Street, N. W., Washington, D. C., but that 

he resides at Old Battery Road, Bridgeport, Connecticut, 
and is a citizen of the State of Connecticut. They state that 
the defendant Isabella Greenway King is the wife of H^rry 
0. King and is temporarily living at 1815 Q Street, N. W., 
Washington, D. C., by reason of the fact that said defendant 
Harry 0. King is temporarily stationed in Washington, D. 
C., but that the defendant Isabella Greenway King has teen 
a citizen of Arizona, in which state she has lived for many 
years and in which state she votes and pays her taxes, $ince 
her marriage to defendant Harry 0. King she has resided 
in Bridgeport, Connecticut. They admit that the amount 
in controversy exceeds $3,000. 

2. These defendants state that the plaintiff Wall and 
Beaver Street Corporation is the holder of record of 13,622 
shares Preferred Stock (Class C) and 5,622 shares Common 
Stock of the defendant comporation, that the plaiijtiffs 
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Strauss Brothers are the holders of record of 8 shares Pre¬ 
ferred Stock (Class A), 2,158 shares Preferred Stock (Class 
C) and 2,158 shares Common Stock of the defendant cor¬ 
poration, and that the plaintiff Hortense I. Braunschweiger 
is the holder of record of 146 shares Preferred Stock (Class 
A), 1,580 shares Preferred Stock (Class C) and 1,580 shares 
Common Stock of said defendant corporation. These de¬ 
fendants are without knowledge or information sufficient to 
form a belief whether the said plaintiffs are the beneficial 
owners of said stock. 

3. These defendants deny that they have done any wrong 
to the defendant corporation, deny that the plaintiffs have 
been injured by any act or acts or conduct of the individual 
defendants, and deny that the individual defendants have 
been guilty of any wrongful acts or misconduct. They deny 
that pf all the plaintiffs have been owners of Preferred 
Stock (Class C) and Common Stock of the defendant cor¬ 
poration since prior to and during the entire time when the 
alleged acts complained of were being done. They 
29 state that all of the stock held by Wall and Beaver 
i Street Corporation was issued April 3, 1939; that 
the first stock certificates issued to Strauss Brothers were 
for 6 shares of Preferred Stock (Class C) and 6 shares of 
Common Stock on September 20, 1939, that thereafter on 
successive dates between the period December 1, 1939, and 
February 26, 1943, during the period when the alleged acts 
complained of were being done, additional stock certificates 
were issued to Strauss Brothers until its holdings reached 
the amount stated in paragraph 2 hereof; and that the first 
stock certificate issued to Hortense I. Braunschweiger was 
for 36 shares Preferred Stock (Class A) issued November 
25,1940, during the period when the alleged acts complained 
of were being done, and that thereafter on various dates 
from September 13, 1941, to December 17, 1942, during the 
period when the alleged acts complained of were being done, 
stock certificates for additional amounts were issued to Hor- 
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tense I. Braunschweiger until her holdings of record became 
the amounts stated in paragraph 2 hereof. 

4. These defendants admit that the defendant corporation 
was formed in 1939 pursuant to a plan of reorganization 
prepared in proceedings under Section 77-B of the National 
Bankruptcy Act initiated in 1934 in the United States Dis¬ 
trict Court for the Southern District of New York for Mun¬ 
son Steamship Line, a corporation of the State of New 
York, and its principal subsidiaries; that on or about Octo¬ 
ber 7, 1938, the principal corporate activities of said Mun¬ 
son Steamship Line were the operation of towing and light¬ 
erage business in Cuba and in New York Harbor, Which 
were to be sold under the plan, the ownership of four steam¬ 
ships, also to be sold under the plan, and the ownership of 
five other steamships, all in need of extensive repairs, that 
the trustees in said reorganization proceedings asked for 
the complete liquidation of its business and assets, and that 

this was opposed by Mr. Carlos W. Munson, then 
30 President of the Company; that upon the consumma¬ 
tion of the plan of reorganization the defendant <3om- 
pany began the steamship business with large cash reserves 
and with the five said vessels and that two of these required 
repairs and were soon sold. They state that the plan of 
reorganization had the practically unanimous approval of 
all creditors, and avoided a vast amount of impending liti¬ 
gation. They deny all the other allegations of paragraph 4 
of the complaint. They state that the new company, the 
defendant Munson Line, Incorporated, began the operation 
of the remaining steamships, with Carlos W. Munson as 
President, but that large losses were quickly incurred and 
it soon became apparent that such steamship operations 
could not be carried on with profit. 

5. Answering the allegations of paragraph 5 these de¬ 
fendants state that the stock of the defendant Munson Line, 
Incorporated, authorized, issued and outstanding, th^ de¬ 
scription and preferences of said stock, and the cla^s of 
creditors to whom it was originally issued are as follows: 
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Preferred Stock (Class A) 

Condensed Provisions: 

Without par value, non callable, entitled to receive cash 
dividends at the rate of $4 per share per annum cumula¬ 
tive from March 1, 1941, payable out of net profits, capital 
or earned surplus. Prior to March 1, 1941, dividends were 
not cumulative and were payable only out of net profits or 
earned surplus. In the event of liquidation entitled to $25 
and accrued dividends before any distribution or payment 
to other classes of stock. With regard to liquidation Article 
V of the Certificate of Incorporation in subsection 10 pro¬ 
vides: “That so long as 5,000 shares or more of the Pre¬ 
ferred stock (Class A) are outstanding, dissolution of the 
corporation shall not be authorized without the affirmative 
vote of the holders of a majority of the shares of Preferred 
Stock (Class A) outstanding and entitled to vote thereon.’’ 

Issued to holders of Munson Steamship Line 6% Secured 
Gold Bonds. Each holder of $1000 face value received $300 
in cash, 4 shares of Preferred Stock (Class A), 6 shares of 
Preferred Stock (Class C), 6 shares of Common 
Stock. 

31 Authorized 

To be issued under Plan of 
Reorganization 
Outstanding January 1, 1943 

Preferred Stock (Class B) 

Condensed Provisions: 

Without par value, callable at $35 per share plus accrued 
dividends, entitled to receive cumulative dividends at the 
rate of $4 per share per annum out of net profits, capital 
or earned surplus after March 1, 1941, but only after full 
dividends have been paid on the Preferred Stock (Class A). 

Issued to certain holders of Junior Maritime Liens. For 
each $100 of allowed Junior Maritime liens, the holder 


18000 shares 

17416 shares 
17072 shares 
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thereof received one share of Preferred Stock (Class B) 
and one share of Common Stock. 

Authorized 2000 shares 

To be issued under Plan of Reorganization 1644 shades 
Outstanding January 1, 1943 1644 shades 

Preferred Stock (Class C) 

Condensed Provisions: 

Without par value, callable at $35 per share plus accrjied 
dividends, entitled to receive cumulative dividends at the 
rate of $4 per share per annum out of net profits, capital 
or earned surplus after March 1, 1941, but only after full 
dividends have been paid on the Preferred Stock (Class A) 
and the Preferred Stock (Class B). 


Issued to the holders of Munson Steamship Line 6^% Gfold 
Debenture Bonds and to the holders of approved unsecured 
Claims. Each holder of $1000 of Munson Steamship Line 
6 1 / 4% Gold Debenture Bonds or $1000 of unsecured claims 
received 10 shares of Preferred Stock (Class C) and 10 
shares of Common Stock. Additional shares of Preferred 
Stock (Class C) and Common Stock were issued to the 
holders of Munson Steamship Line 6% secured Gold Bonds 
as outlined above. 

Authorized 79363 shares 

To be issued under Plan of Reorganization 71690 shares 
Outstanding January 1,1943 68086 shares 

32 Common Stock 


Condensed Provisions: 

Without par value, non callable, entitled to dividends k>nly 
after full cumulative dividends have been paid all classes 
of Preferred Stock. 


Common Stock was issued only in conjunction with Pre¬ 
ferred stocks as outlined above to various classes of credi¬ 
tors. 
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Authorized 80000 shares 

To be issued under Plan of Reorganization 73333 shares 
Outstanding January 1, 1943 69730 shares 

6. These defendants state that, in accordance with the 
plan of reorganization, the certificate of incorporation of 
the defendant corporation contained a provision: 

‘‘that so long as 5,000 shares or more of the Preferred Stock 
(Class A) are outstanding, dissolution of the corporation 
shall not be authorized without the affirmative vote of the 
holders of a majority of the shares of the Preferred Stock 
(Class A) outstanding entitled to vote thereon.’’ 

They deny all the other allegations of paragraph 6. They 
state that the above quoted provision was put in the cer¬ 
tificate of incorporation because in the formulation of the 
plan of reorganization it was originally planned to give the 
Preferred Stock (Class A), which was issued to the holders 
of first mortgage bonds, a par value of $100 per share with 
$4 cumulative dividends, and to have it callable at $100 a 
share, but that when it was realized that this alone would 
have made a total par value of $1,741,600, w T hich exceeded 
the amount of assets of the reorganized company, it was 
decided to change this stock to stock of no par value so that 
a reasonable initial balance sheet could be presented, and to 
make it noncallable. In order to make the plan still 
33 acceptable to the holders of the first mortgage bonds 

i who were to receive the Preferred Stock (Class A) 
it TVas provided that that stock should retain the right to 
receive cumulative dividends of $4.00 per year, or 16 per 
cent of its liquidation value, and the provision quoted above 
was inserted in the charter to prevent a liquidation of the 
Company, whereby the holders of stock having preferences 
inferior to the Class A Preferred Stock might have obtained 
unjustified benefits solely because the par value of the Pre¬ 
ferred Stock (Class A) had been changed. Without such 
a provision the holders of the first mortgage bonds would 
not have voted for the reorganization and would not have 


accepted the Preferred Stock, (Class A). The provision 
quoted was entirely for the protection of the holders qf 
Preferred Stock (Class A) and constituted a contract witji 
the holders thereof. They deny all other allegations in 
paragraph 6 of the complaint. 

7. These defendants state that the defendant Harry 0. 
King became a director of the defendant corporation at the 
time of its reorganization in 1939, and that his appointment 
was approved by the Court and has continued to be and is 
now’ a director of said corporation, that the defendant Isa¬ 
bella Greenw’ay King, is the wrife of the defendant Harry 
0. King and w*as formerly co-executor of the estate of her 
former husband General John C. Greenw r av, deceased, and 
that she and her daughter Martha M. F. Breasted have acted 
as trustees under certain trusts. They deny all other alle¬ 
gations in paragraph 7 of the complaint. 

8. These defendants deny all the allegations of para¬ 
graph 8. 

9. These defendants state that the defendant corporation 
commenced its operations on or about February 8, 1939, 
and that between that date and September 30, 1939, sail 
Carlos W. Munson, formerly president of said Munson 

Steamship Line and then President of the defendant 
34 corporation made recommendations for the expan¬ 
sion of its steamship business to the Board of Direc¬ 
tors of the defendant corporation; that these recommenda¬ 
tions were opposed by defendant Harry 0. King and by 
other directors of the defendant corporation; that defendant 
corporation during the period from February 8 to Septem¬ 
ber 30, 1939, lost approximately $80,000; that on or about 
September 30,19*39, said Munson resigned as President anfl 
as Director of the defendant corporation, wrhereupon said 
Munson organized a new corporation and engaged in the 
steamship business, which new corporation failed some six 
months later after losing approximately $100,000. Thev 
state further that upon the resignation of said Munson as 
President of the defendant corporation, Harry O. Bang wds 
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elected President of the defendant corporation and has con¬ 
tinued to act as Chairman of the Board and as President 
of the defendant corporation. Defendants deny all the other 
allegations of paragraph 9 of the complaint. 

10. Answering the allegations of paragraph 10, these de¬ 
fendants state that during the period from June 23, 1939, 
to the present time a large amount of the Preferred Stock 
(Class A), Preferred Stock (Class B), Preferred Stock 
(Class C) and Common Stock of the defendant corporation 
was acquired on behalf of Home Ship Corporation, of which 
these defendants are the principal stockholders, and that 
the Home Ship Corporation still owns said stock, except for 
a part thereof which it has transferred to Martha M. F. 
Breasted, who holds the same as trustee under six trusts 
each for the benefit of a child or grandchildren of one of 
these defendants. They state further that the primary ac¬ 
tivity of the Home Ship Corporation is the operation of a 
hotel and other properties and that the investment of Home 
Ship Corporation in the securities of Munson Line, Ineor- 
i porated, is far less than its investment in its operat- 

35 ing properties. Except to the extent that the fore¬ 

going constitutes an admission of any allegations of 
paragraph 10, these defendants deny all the allegations 
thereof! They state further that the purchases of said 
stock by or on behalf of the Home Ship Corporation and 
said trusts were made entirely because these defendants 
thought they would constitute a good investment, that such 
purchases were in every way legal and proper. They state 
further that these defendants had no power to cause the 
defendant corporation to make any such purchases, that the 
defendant Harry O. King was merely one of nine directors 
of said defendant corporation at the time that the bulk of 
the purchases were made, that the defendant Isabella Green- 
wav King has never been an officer, director or employee of 
sajd corporation, that the prices paid for the bulk of said 
stock exceeded the price at which shares thereof were being 
sold on the over-the-counter market in which it was then 
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being traded, and that it would have been highly improper 
for the corporation to have purchased such stock at such 
prices. They state further that substantially all of said 
stock was purchased in blocks of Preferred Stock (Class A^, 
Preferred Stock (Class C) and Common Stock, and w^s 
only for sale on that basis, and that under the provisions c 
the charter of the corporation such purchases could nc 
have been made by the corporation defendant because sue 
charter provided: 

I 

‘‘so long as any shares of Preferred Stock (Class B) shafl 
be outstanding the corporation shall not redeem or purchase 
any of the shares of its Class C or Common Stock; so lon^ 
as any shares of Preferred Stock (Class C) shall be oui- 
standing the corporation shall not purchase any shares of 
its Common Stock / 1 

36 11. These defendants state that when Harry 0. 

King became President of the defendant corporation 
September 30, 1939, the individual defendants controlled 
approximately 9,352 out of the 17,416 shares to be issued 
and outstanding of the Preferred Stock (Class A) of the 
defendant corporation and approximately 18,490 shares of 
the Preferred Stock (Class C), each of which carried will 
it as part of a single unit one share of the Common Stocfc 
of the defendant corporation. Under date of November 10, 
1939, the board of directors of the defendant corporation 
caused a letter to be sent to all of the stockholders of thb 
defendant corporation, announcing that the directors of the 
corporation proposed at that time to curtail its shipping 
activities and to invest a substantial portion of its funds in 
“special situations where a capital appreciation or substan¬ 
tial return is possible” and the balance in income produc¬ 
ing securities of an investment character. A copy of this 
letter is attached hereto, marked “Exhibit A” and made a 
part hereof. This letter enclosed proxies for a stockhold¬ 
ers’ meeting to be held November 28, 1939. The company 
also employed one John Sullivan to solicit proxies. Said 
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John Sullivan was not authorized by these defendants to 
make any statements except those contained in said letter. 
These defendants have no knowledge or information suffi¬ 
cient to form a belief as to whether said John Sullivan made 
any other statements, but state that the said Sullivan did 
not procure proxies for more than a few hundred shares of 
stock, the exclusion of which would have been immaterial in 
the voting. At the stockholders’ meeting held November 
28, 1939, the said proposals contained in said letter of No¬ 
vember 10, 1939, were approved by the stockholders by a 
vote of 76,702 affirmative votes to 13,056 negative votes, of 
which negative votes 11,244 were cast by the plaintiffs Wall 
and Beaver Street Corporation. The defendants deny all 
the other allegations of paragraph 11. 

37! 12. These defendants admit that the proxy com¬ 

mittee consisted of H. 0. King, Lowell M. Birrell and 
Hj E. Caffrey, that the stock controlled by the individual 
defendants, together with proxies held, was a majority of 
the stock of the defendant corporation and was voted in 
favor of the proposals set forth in the letter of November 
10, 1939, and that the corporation during the latter part of 
1939 and early part of 1940 sold its remaining three ships. 
They deny all the other allegations of paragraph 12. 

13. These defendants admit that upon the sale of its 
three remaining steamships the assets of the defendant cor¬ 
poration consisted largely of cash. They deny that the 
stockholdings of Home Ship Corporation, Isabella Green¬ 
way King and Martha M. F. Breasted, as trustee, are as 
stated, and state that the holdings as of the filing of the 
complaint were as follows: 
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Name 

Home Ship Corporation 

Martha M. F. Breasted as trustee for 
six trusts (458 Class A, 40 Class C, 
40 Common in each trust) 

Isabella Greenway King, Guardian for 
John Selmes Greenway, a minor 

Isabella Greenway King, Martha M. F. 
Breasted and Howard E. Caffrey, suc¬ 
cessor trustees u/a dated November 


Pre¬ 
ferred 
Class A 

Pre¬ 
ferred 
Class B 

Pre¬ 
ferred 
Class C 

Common 

9,495 

172 

27,571 

27,743 

2,748 

• • 

240 

240 

16 

• • 

24 

24 


5, 1925 .. .. 3,491 3,491 

These defendants have no knowledge or information suffi¬ 
cient to form a belief as to what would have resulted 
38 had the corporation been dissolved, but they state 
that there was no reasonable possibility of a dissolu¬ 
tion of said corporation because such dissolution required 
the vote of a majority of the Preferred Stock (Class A) 
holders, and it would have been against the interest of any 
such stockholders, whether they were these defendants or 
others, to have voted for such dissolution. These defend¬ 
ants deny all the other allegations of paragraph 13 of the 
complaint. 

14. These defendants admit that the total stock of the 
defendant corporation of all classes, outstanding or held 
for creditors of the former company, consists of 164,0^3 
shares, each of such shares being entitled to one vote at hll 


meetings of the stockholders, with the exception that it is 


provided in the certificate of incorporation of the defendant 
corporation that in the event of any arrears in the payment 
of any dividend on the Preferred Stock (Class A), the hold¬ 
ers of that stock become entitled to elect 60 per cent of its 
Board of Directors; that the stockholders of the defendant 
corporation number over 1,300 and for the most part have 
small holdings: that the outstanding shares of the defendant 
corporation are wddelv scattered; that the stock controlled 
by these defendants has been sufficient in amount up to this 
time to secure the election of the directors for whom such 
stock was voted, that the board of directors has been de- 
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creased to five; that the board of directors of the defendant 
corporation caused proxies to be sent to the stockholders on 
behalf of Harry 0. King, H. E. Caffrey and Stewart F. 
Rider, and that the defendant Harry 0. King, and H. E. 
Caffrey, Robert M. Ferguson, John Griswold and Stewart 
F. Rider have been members of the board of directors of 
the corporation. They admit that the quarterly divi- 
39 dend on the Preferred Stock (Class A) payable on 
March 1 of each year was not paid on that date in 
1941,1942 and 1943. They state that dividends on the Pre¬ 
ferred Stock (Class A) are cumulative, and that such divi¬ 
dends have been paid in full down to the present time, but 
that by reason of the fact that the company received com¬ 
paratively little income in the months of January and Feb¬ 
ruary of each year there was not sufficient surplus avail¬ 
able for the payment of dividends in March in the years in 
question. They deny that any dividends were ever passed 
for the purpose of affecting the election of directors, and 
they also deny that the passing of the dividends in question 
had any effect upon the personnel of the directors elected. 
They deny all other allegations of paragraph 14 of the com¬ 
plaint. 

1 15. These defendants deny that they have committed any 
wrongful acts, and deny all the allegations of paragraph 15. 

16. These defendants admit that during the year 1941 the 
defendant corporation Munson Line, Incorporated, pur¬ 
chased 115,198 shares of the Capital Stock of Brockway 
Motor Company at a cost of $1,034,955.76, that this was ap¬ 
proximately 53.95 per cent of the capital stock of Brock- 
vrav Motor Company, and that the purchase represented 
about 62 per cent of the defendant corporation’s assets of 
$1,655,518.77 as of December 31, 1941; that the defendant 
corporation purchased an additional number of shares of 
such stock in 1942, bringing the total Brockwav stock pur¬ 
chases to $1,044,045.76, that Stryker and Brown is suing the 
defendant corporation for $750,000 on claims based on these 
purchases, and that this suit has involved and will involve 
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substantial legal expense to the defendant corporation, but 
they state that this suit by Stryker & Brown is wholly with¬ 
out merit, and that the defendant corporation is actively 
defending the same. They admit also on information and 
belief that the purpose of Stryker and Brown had they been 
able to purchase the Brockway Motor Company stock, 
40 which they could not have done, was to sell the fixed 
assets of that company to one of its large competitors 
and then to liquidate the quick assets, thus wrecking the 
company by stripping it of quick assets and working capi¬ 
tal. They state that the operation of Brockway Motor 
Company since the purchase of its stock by the defendant 
corporation has been very successful and profitable, afid 
that the good judgment of the directors of the defendant 
corporation in authorizing its purchase has been amply con¬ 
firmed. They admit that the defendant Harry 0. King h^s 
been made Chairman of the Executive Committee of Brocjo 
■wav Motor Company, Inc., and as such is drawing a sub¬ 
stantial salary. They state that since the purchase of the 
Brockway Motor Company stock by the defendant corpo¬ 
ration there has been no change in the personnel of tie 
board of directors of Brockwav Motor Company except for 
the election of defendant Harry 0. King to fill a vacancy 
thereon; that the directors of Brockway Motor Company 
are independent men of the highest standing, that the^e 
directors have fixed the salary of defendant Harry 0. King 
as Chairman of the Executive Committee of Brockway Mo¬ 
tor Company and that said salary is fully earned. These 
defendants deny all the other allegations contained in para¬ 
graph 16 of the complaint. 

17. These defendants state that the defendant corpora¬ 
tion has purchased 50,000 shares of stock of Fidelio Brew¬ 
ery Company at a cost of $20,000 and that this purchase 
was suggested by Lowell M. Birrell, who was then a direc¬ 
tor of the defendant corporation and its counsel, and that 
this stock was subsequently sold for $10,000. They deny 
the other allegations of paragraph 17. 
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18. They state that the defendant corporation has made 
other purchases of securities. They deny the other alle¬ 
gations of paragraph 18. They state that large gains have 
been made in the purchase of securities by the de- 
41 fendant corporation which far exceed any losses 
which have been sustained on particular purchases. 
They state that at the last meeting of stockholders held 
April 20,1943, a complete statement of all security holdings 
and the cost thereof was given to Louis G. Bernstein, attor¬ 
ney for the plaintiffs in this case, and to one Ginberg, an 
employee of the plaintiffs Strauss Brothers. 

i 19. They admit that during the years 1940, 1941 and 1942 
the defendant corporation paid salaries and gave allow¬ 
ances for expenses as stated in paragraph 19, that the ad¬ 
ministrative and general expenses of the defendant corpora¬ 
tion for those years were approximately as stated in para¬ 
graph 19, and that the net realized profit for 1941 and 1942 
was as stated therein. They state further that all salaries, 
expenses and allowances which have been paid to the de¬ 
fendant Harry 0. King and the other officers of the defend¬ 
ant corporation have been reasonable, and that all legal 
fees and expenses which have been paid to Lowell M. Bir- 
rell and others have been reasonable. These defendants 
deny all the other allegations of paragraph 19. 

20. These defendants state that the charter of the cor¬ 
poration provided that dividends upon the Preferred Stock 
(Class A) should be non-cumulative for the period begin¬ 
ning with the date upon which the corporation was incorpo¬ 
rated and ending February 28, 1941, and that during such 
period such dividends should be paid only out of net profits 
or, earned surplus of the corporation, and they state that 
there was an adequate earned surplus for the payment of a 
dividend of $1.00 per share on said stock amounting to 
$17,416, which was declared as a dividend as of February 
28,1941. They deny all the allegations of paragraph 20. 

21. These defendants admit that cumulative dividends of 
$3.00 per share have been paid on the Preferred Stock 
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42 (Class A) during the year 1941, and $4.00 per share 
during the year 1942, totaling $139,328, but state that 
such payment of dividends was justified and proper. They 
state that after the payment of such dividends as of Decem¬ 
ber 31, 1942, the corporation had $8,488.95 of earned sur¬ 
plus. They deny all the other allegations of paragraph 21. 

22. They deny all the allegations of paragraph 22. 

23. These defendants state on information and belifef 


that it probably would have been useless to make any de¬ 
mand on the Board of Directors of the defendant corpora¬ 
tion that the defendant corporation bring the present action, 
because there is no basis whatever for the present action. 
They deny all the other allegations of paragraph 23. 

24. Answering further these defendants say that they 
and their family are the owners, directly or indirectly, of 
approximately 70% of the Preferred Stock (Class A), ap¬ 
proximately 47% of the Preferred Stock (Class C), and ap¬ 
proximately 47% of the Common Stock of the corporate 
defendant Munson Line, Incorporated, part of which was 
acquired at the time of reorganization in exchange for Mun¬ 
son Steamship 6% Secured Gold Bonds, and part was sub¬ 
sequently purchased for cash. They state that they hare 
been very properly interested in protecting their investment 
and the investment of other stockholders therein and in 


increasing the worth of the defendant corporation. 

25. These defendants state that the acts of the directors 


of the corporate defendant have been in accordance with 
the best judgment of the directors from time to time as to 
what would be in the interest of the corporate defendant; 
that the operation of the shipping business was discontinued 
according to their best judgment only after it was demon¬ 
strated that large losses were being incurred and that this 
experience was a continuation of tremendous losses 
43 incurred by the corporation’s predecessor in the 
steamship business; that the Reorganization Plan of 
the defendant corporation did not contemplate that the ac¬ 
tivities of the reorganized company be limited to only the 
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steamship business; that on the contrary, of the eighteen 
paragraphs stating the purposes of the corporation, only 
five of the paragraphs referred to the steamship business, 
the other paragraphs permitting the company to engage in 
a wide range of activities. They state that the liquidation 
of the defendant corporation proposed by the plaintiffs 
could not have been accomplished without the vote of a 
majority of the holders of Preferred Stock (Class A), and 
that it is not reasonable to suppose that any persons con¬ 
stituting a majority of the Preferred Stock (Class A) would 
have voted for such a dissolution of the company which 
would have given them only $25.00 a share, when they were 
receiving cumulative dividends of $4.00 a share annually. 

26. These defendants further state that the investment 
of the funds of the corporation in the securities of other 
corporations was in accordance with the best judgment of 
the directors of the defendant corporation and of the de¬ 
fendant Harry 0. King; that their judgment was good and 
to the best interest of the corporation is demonstrated by 
the fact that in addition to provision for payment in full of 
cumulative $4 dividends on the Preferred Stock (Class A), 
Munson Line, Incorporated, now has capital gains and ap¬ 
preciation in the value of the securities held amounting to 
approximately $300,000 in excess of the cost thereof, with¬ 
out taking into consideration a further increased value 
accruing subsequent to date of acquisition of the net assets 
of Brockway Motor Company, Incorporated; and that the 

management of the defendant corporation, under the 
44 direction of the defendant Harry O. King, has thus 

been very successful, whereas in the ten years pre¬ 
vious thereto the predecessor corporation had incurred 
losses running into many millions of dollars. 

27. These defendants further state that on November 27, 
1939, Wall and Beaver Street Corporation, one of the plain¬ 
tiffs in the present case, filed a petition in the Matter of 
Munson Steamship Line, proceedings No. 59923, in the Dis¬ 
trict Court of the United States for the Southern District 


of New York praying that an order be entered in said cause 
permitting said petitioner (one of the present plaintiffs) l:o 
intervene, perpetually enjoining Munson Line, Incorpo¬ 
rated, from engaging in any business other than the steam¬ 
ship business and such other activities as are incidental and 
ancillary thereto, and directing that Munson Line, Incorpo¬ 
rated, be liquidated; that Strauss Brothers (also present 
plaintiffs) appeared in said proceedings and joined in the 
prayer that Munson Line, Incorporated, be perpetually en¬ 
joined from engaging in any business other than the steam¬ 
ship business; that a rule to show cause was obtained upon 
said petition, and that after further hearing an order w^s 
duly entered in said proceeding December 14, 1939, by Dis¬ 
trict Judge Alfred C. Coxe, denying the said petition of 
Wall and Beaver Street Corporation; and these defendants 
state that such order constituted an adjudication against 
Wall and Beaver Street Corporation and Strauss Brothers, 
that Munson Line, Incorporated, the defendant corporation 
herein might engage in business other than the steamship 
business and other activities incidental and ancillary 
thereto, and that said defendant corporation should not be 
liquidated. 

28. Defendants further state that the plaintiffs Strauss 
Brothers owned only six shares of Preferred Stock (Class 
(C) and six shares of Common Stock, having a mar- 
45 ket value of less than Twenty ($20.00) Dollars, in 
the defendant corporation on November 28, 1933, 
when the stockholders approved the policy of curtailing the 
steamship business and invested its funds in other activi¬ 
ties, and that vrhen fully informed as to the program arid 
objectives of the defendant corporation, Plaintiffs Strauss 
Brothers continued to purchase Preferred Stock (Class C) 
and Common Stock in the defendant corporation. They 
state the plaintiff Hortense I. Braunschweiger owned no 
stock on November 28, 1939, and upon information and be¬ 
lief that she has purchased Preferred Stock (Class C) and 
Common Stock, and also a large number of shares of Pre- 


44 


ferred Stock (Class A) of the defendant corporation with 
knowledge of its activities. 

These defendants deny all the allegations of the complaint 
not spcifically admitted herein. Having fully answered they 
pray that the suit be dismissed on the merits. 

Second Defense 

As a second defense to the complaint these defendants 
refer to paragraph 1 of the first defense and without re¬ 
peating the same incorporate it as part of this defense. 
Thev state further: 

1. If the jurisdiction of this Court is invoked as that of 
a District Court of the United States under Section 11-305, 
D. C. Code, 1940, as would appear from the allegations of 
paragraph 1 of the complaint: 

(A) The action cannot be maintained because this dis¬ 
trict is not the residence of any of the defendants within 
the meaning of Judicial Code, Sec. 51; 28 U. S. C. A., Sec¬ 
tion 112, wherefore this Court has no venue. 

46 (B) In the alternative, if the Court should hold 

that the defendants Harry 0. King and Isabella 
Greenway King are citizens of the District of Columbia, 
which is alleged in the complaint but which these defendants 
deny, then the Court has no jurisdiction, because the suit 
is not between citizens of different states. The District of 
Columbia is not a state within the meaning of Article III, 
Section 2. of the Constitution of the United States, where¬ 
fore the Act of April 20, 1940, c. 117; 54 Stat. 143, purport¬ 
ing to amend Judicial Code, Sec. 24; 28 U. S. C. A. Sec. 41 ; 
and purporting to confer jurisdiction on the District Courts 
in actions between citizens of the District of Columbia and 
citizens of states is unconstitutional. 

2. If the jurisdiction of this Court is invoked as a court 
of general equity jurisdiction under Section 11-301 and 
11-306, D. C. Code, 1940, the purported service of process 
on the defendant Munson Line, Incorporated, is invalid and 
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this Court has no jurisdiction of the defendant Munson 
Line, Incorporated, because such purported service was 
made in the City of Baltimore, Maryland, outside the Dis¬ 
trict of Columbia. Furthermore, the defendant Munson 
Line, Incorporated, is organized under the law’s of the State 
of Maryland and does not do or transact business in the 
District of Columbia, and as this action purports to be a 
derivative one which cannot be prosecuted except by bring¬ 
ing the said defendant Munson Line, Incorporated, before 
the Court, the action cannot be maintained and should be 
dismissed as to all defendants. 

47 Third Defense 

As a third defense to the complaint these defendants refer 
to paragraphs 1 to 28, inclusive, of the first defense con¬ 
tained in this answer, and, without repeating the same, in¬ 
corporate them as a part of this defense. Answering fur¬ 
ther these defendants state that the plaintiffs Abraham 
Strauss, Robert Strauss and Harry Strauss, co-partners 
trading as Strauss Brothers, and Hortense I. Brann- 
schweiger are estopped from prosecuting this suit because 
they purchased their stock in the defendant corporation, or 
practically all of it, after the corporation had undertaken 
the course of procedure herein complained of. 

Fourth Defense 

As a fourth defense to the complaint these defendants 
refer to paragraphs 1 to 28, inclusive, of the first defense 
contained in this answer, and, without repeating the same, 
incorporate them as a part of this defense. Answering fur¬ 
ther these defendants state that this action is barred as to 
Wall and Beaver Street Corporation and Strauss Brothers 
by the judgment of the United States District Court for the 
Southern District of New York referred to in paragraph 27 
of the first defense. 
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i Fifth Defense 

As a fifth defense to the complaint these defendants refer 
to paragraphs 1 to 28, inclusive, of the first defense con¬ 
tained in this answer, and, without repeating the same, in¬ 
corporate them as a part of this defense. Answering fur¬ 
ther these defendants state that the alleged right of 
48 action of the plaintiffs did not accrue within three 
years next before the commencement of this action. 

i SPENCER GORDON (s) 

i Attorney for Harry 0. King 

and Isabella Greenway King, 
Defendants. 

• •*•*•##** 

72 Filed Aug. 26, 1943 

Answer of Defendants Harry 0. King and Isabella 
Greenway King to Amended Complaint 

The defendants Harry 0. King and Isabella Greenway 
King for answer to the amended complaint say: 

First Defense 

1. These defendants are without knowledge as to the citi¬ 
zenship of the plaintiffs, but, for the purposes of this suit 
only, they admit that all of the plaintiffs are citizens of 
New York. They admit that the defendants Harry 0. King 
and Isabella Greenway King are citizens of the United 
States. They state that the defendant Munson Line, Incor¬ 
porated, is a citizen of Maryland with its statutory prin¬ 
cipal office in Baltimore, Maryland, that it has its main 
place of business at 211 State Street, Bridgeport, Connecti¬ 
cut, and that it is not a citizen or resident or inhabitant of 
the District of Columbia. They deny that either the de¬ 
fendant Harry 0. King or the defendant Isabella Greenway 
King is a resident or inhabitant or citizen of the District 
of Columbia. They deny that either of them resides at 
1815 Q Street, N. W., Washington, D. C. They state that 



the defendant Harry 0. King is temporarily sta- 
73 tioned at Washington, D. C., as Director of the Cop¬ 
per Division of the War Production Board and that 
he is temporarily living at 1815 Q Street, N. W., Washing¬ 
ton, D. C., but that he resides at Old Battery Road, Bridge¬ 
port, Connecticut, and is a resident and citizen of the State 
of Connecticut. They state that the defendant Isabella 
Greenway King is the wife of Harry 0. King and is tem¬ 
porarily living at 1815 Q Street, X. W., Washington, D. 0., 
by reason of the fact that said defendant Harry 0. Kihg 
is temporarily stationed in Washington, D. C., but that the 
defendant Isabella Greenway King has been a citizen of 


Arizona, in which state she has lived for many years and 
in which state she votes and pays her taxes. Since her 
marriage to defendant Harry 0. King she has resided in 
Bridgeport, Connecticut. They admit that the amount in 
controversy exceeds $3,000. Except to the extent that these 
statements admit the allegations of paragraph 1 of the 
amended complaint these defendants deny all the allega¬ 
tions of the same. 

2-23. In view of the fact that paragraphs 2 to 23, inclu¬ 
sive, of the amended complaint are identical with para¬ 
graphs 2 to 23 of the original complaint these defendants 
refer to paragraphs 2 to 23, inclusive, of the First Defense 
in their answer to the original complaint and to Exhibit A 
attached thereto, and, without repeating the same, incor¬ 
porate them as paragraphs 2 to 23, inclusive, of their an¬ 
swer to the amended complaint, and as Exhibit A hereof. 

24. These defendants are without knowledge or informa¬ 
tion sufficient to form a belief as to the truth of the aver¬ 


ments of paragraph 24. 

25-29. These defendants refer to paragraphs 24-28 of the 
First Defense in their answer to the original complafnt, 
and, without repeating the same, incorporate them as para¬ 
graphs 25-29 of this answer to the amended complaint. 
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74 Second Defense 

As a Second Defense to the amended complaint these de¬ 
fendants refer to paragraphs 1 to 29, inclusive, of the First 
Defense in this answer to the amended complaint, and, with¬ 
out repeating the same, incorporate them as part of this 
defense. They state further: 

I. If the jurisdiction of this Court is invoked as a court 
of general equity jurisdiction under Sections 11-301 and 
11-306, D. C. Code, 1940, the purported service of process 
on the defendant Munson Line, Incorporated, is invalid and 
this Court has no jurisdiction of the defendant Munson 
Line, Incorporated, because such purported service was 
made in the city of Baltimore, Maryland, outside the Dis¬ 
trict of Columbia. Furthermore, the defendant, Munson 
Line, Incorporated, is organized under the laws of the State 
of Maryland and does not do or transact business in the 
District of Columbia, and cannot validly be served with 
process in the District of Columbia, and as this action pur¬ 
ports to be a derivative one which cannot be prosecuted 
except by bringing the said defendant Munson Line, Incor¬ 
porated, before the Court, the action cannot be maintained, 
and should be dismissed as to all defendants. 

II. If the jurisdiction of this Court is invoked as that of 
a District Court of the United States under Section 11-305, 
D. C. Code, 1940: 

(A) This action cannot be maintained because the 
amended complaint shows no jurisdiction, since it al- 

75 leges merely that the defendants Harry O. King and 
Isabella Greenway King are citizens of the United 

States and does not show any diversity of citizenship be¬ 
tween them and the plaintiffs, as required by the Judicial 
Code, Section 24, as amended, 28 U. S. C. A., Section 41. 

(B) The action cannot be maintained because no one of 
the plaintiffs or defendants is an inhabitant or resident of 
the District of Columbia within the meaning of Judicial 
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Code, Section 51, as amended, 28 U. S. C. A., Section li.2, 
wherefore (1) this Court has no venue, and (2) process 
against the defendant Munson Line, Incorporated, cannot 
validly be served outside of the District of Columbia. 

(C) In the alternative, if it should be held that Harry O. 
King and Isabella Greenway King are residents and citi¬ 
zens of the District of Columbia, then this Court has no 
jurisdiction because the suit is not between citizens of dif¬ 
ferent states. The District of Columbia is not a state within 
the meaning of Article III, Section 2, of the Constitution 
of the United States, wherefore the Act of April 20, 1940, 
c. 117; 54 Stat. 143, purporting to amend Judicial Code, 
Sec. 24; 28 U. S. C. A. Sec. 41; and purporting to confer 
jurisdiction on the District Courts in actions between citi¬ 
zens of the District of Columbia and citizens of states is 
unconstitutional. 

Third Defense 

As a Third Defense to the amended complaint these de¬ 
fendants refer to paragraphs 1 to 29, inclusive, of the First 
Defense contained in this answer to the amended 
76 complaint, and, without repeating the same, incor¬ 
porate them as a part of this defense. Answering 
further these defendants state that the plaintiffs Abraham 
Strauss, Robert Strauss and Harry Strauss, copartners 
trading as Strauss Brothers, and Hortense I. Braui|- 
schweiger are estopped from prosecuting this suit because 
they purchased their stock in the defendant corporation, or 
practically all of it, after the corporation had undertaken 
the course of procedure herein complained of. 


Fourth Defense 

As a Fourth Defense to the amended complaint these de¬ 
fendants refer to paragraphs 1 to 29, inclusive, of the First 
Defense contained in this answer to the amended complaint, 
and, without repeating the same, incorporate them as ^ 
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part of this defense. Answering further these defendants 
state that this action is barred as to Wall and Beaver 
Street Corporation and Strauss Brothers by the judgment 
of the United States District Court for the Southern Dis¬ 
trict of New York referred to in paragraph 28 of the First 
Defense. 

! Fifth Defense 

As a Fifth Defense to the amended complaint these de¬ 
fendants refer to paragraphs 1 to 29, inclusive, of the First 
Defense contained in this answer to the amended complaint, 
and, without repeating the same, incorporate them as a 
part of this defense. Answering further these 
77 defendants state that the alleged right of action of 
the plaintiffs did not accrue within three years next 
before the commencement of this action. 

I (s) SPENCER GORDON 

Attorney for Harry 0. King 
and Isabella Greenway King, 

i Defendants. 


78 Filed Jul 30 1943 

Motion of Defendant Munson Line, Incorporated to Dis¬ 
miss or to Quash Return of Service of Summons 

The defendant Munson Line, Incorporated, moves the 
Court to dismiss the action, or in lieu thereof to quash the 
return of summons on the defendant Munson Line, Incor¬ 
porated, on the grounds: 

ll. If the jurisdiction of this Court is invoked as that of 
a District Court of the United States under Section 11-305, 
D; C. Code, 1940, upon the ground that the action is between 
citizens of different states, as would appear from the alle¬ 
gations of paragraph 1 of the complaint: 
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(A) The action cannot be maintained because this dis¬ 
trict is not the residence of any of the defendants within 
the meaning of Judicial Code, Sec 51; 28 U. S. C. A. Sec. 
112, wherefore this Court has no venue. 

79 (B) In the alternative, if the Court should hold 
that the defendants Harry 0. King and Isabella 

Greenway King are citizens of the District of Columbia, 
which is alleged in the complaint but which this defendant 
denies, then the Court has no jurisdiction because the suit 
is not between citizens of different states. The District of 
Columbia is not a state within the meaning of Article III, 
Section 2, of the Constitution of the United States, where¬ 
fore the Act of April 20, 1940, e. 117, 54 Stat. 143, purport¬ 
ing to amend Judicial Code, Sec. 24; 28 U. S. C. A. Sec. 41 
and confer jurisdiction on the District Courts in actions 
between citizens of the District of Columbia and citizens of 
states is unconstitutional. 

2. If the jurisdiction of this Court is invoked as a court 
of general equity jurisdiction of the District of Columbia 
under Sections 11-301 and 11-306, D. C. Code, 1940, the pur¬ 
ported service of process on the defendant Munson Line, 
Incorporated, is invalid and this Court has no jurisdiction 
of the defendant Munson Line, Incorporated because such 
purported service was made in the City of Baltimore, 
Maryland, outside the District of Columbia, wherefore the 
return of summons should be quashed. Furthermore, the 
defendant, Munson Line, Incorporated, is organized under 
the laws of the State of Maryland and does not do or trans¬ 
act business in the District of Columbia, and as this 

80 action purports to be a derivative one which cannot 
be prosecuted except by bringing the said defendant, 

Munson Line, Incorporated, before the Court the action 
cannot be maintained and should be dismissed. 

The facts on which this motion is based are set forth in 
affidavits of Harry O. King and Isabella Greenwav King, 


N 


52 

which are hereto annexed as Exhibits A and B, respec¬ 
tively, and which are made a part hereof. 

/s/ H. CECIL KILPATRICK 

American Security Building 
Washington, D. C. 

Attorney for defendant Munson 
Line, Incorporated, appearing 
specially for the purpose of 
this motion . 


R. DORSEY WATKINS 
i PIPER, WATKINS & AVIRETT, 

Baltimore Trust Building 
Baltimore 2, Maryland 
Of Coumsel. ' 

• ••••••••• 

I 86 Filed Sep 1 1943 

Motion of Defendant Munson Line, Incorporated, to Dis¬ 
miss Amended Complaint or to Quash Return of 
Service of Summons 

The defendant Munson Line, Incorporated, moves the 
1 Court to dismiss the action set forth in the amended com¬ 
plaint, or in lieu thereof to quash the return of service of 
summons on defendant Munson Line, Incorporated. 

As grounds for this motion the defendant Munson Line, 
Incorporated, refers to its motion to dismiss or to quash 
the return of service of summons filed July 30, 1943, in the 
above entitled cause and to the affidavits of Harry 0. King 
and Isabella Greenway King filed as Exhibits A and B 
thereof and to the Points and Authorities filed therewith, 
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and, without repeating the same, incorporates them as a 
part of this motion. 

H. CECIL KILPATRICK 

American Security Building 
Washington 5, D. C. 

Attorney for defendant Munson 
Line, Incorporated, appearing spe¬ 
cially for the purpose of this motion. 

R. DORSEY WATKINS 
PIPER, WATKINS & AVIRETT 

Baltimore Trust Building 
Baltimore 2, Maryland 
Of Counsel 

#•*•**•••• 

88 Filed Sept. 22, 1943 

Motion of the Defendants Harry 0. King and Isabella 
Greenivay King for Preliminary Hearing and for 
Summary Judgment 

The defendants Harry 0. King and Isabella Greenway 
King move that the Second Defense set forth in the answ'er 
to the amended complaint be heard and determined before 
trial, as provided by Rule 12(d) of the Federal Rules of 
Civil Procedure. 

These defendants further move that the Court enter a 
summary judgment for said defendants on said Second De¬ 
fense, pursuant to Rule 56 of the Federal Rules of Civil 

Procedure. Thev refer the Court to the affidavits of Harrv 

•> * 

O. King, Isabella Green way King and James L. Watson 
filed herewith as Exhibits A, B and C hereof, and make 
the same a part of this motion, and these defendants state 
further as follows: 

1. The pleadings, together with the admissions, show 
that there' is no genuine issue as to any material fact con¬ 
cerning the Second Defense contained in the answer 



54 


89 to the amended complaint, and that these defendants 
are entitled to judgment thereon as a matter of law. 

2. The facts alleged in said Second Defense, and sup¬ 
ported by the affidavits referred to, are not denied by the 
plaintiffs, and show as a matter of law that these defen¬ 
dants are entitled to judgment on the Second Defense con¬ 
tained in said answer to the amended complaint, 
i 3. If the jurisdiction of this Court is invoked as a court 
of general equity jurisdiction under Sections 11-301 and 
11-306, D. C. Code, 1940, the purported service of process 
on the defendant Munson Line, Incorporated, is invalid and 
this Court has no jurisdiction of the defendant Munson 
Line, Incorporated, because such purported service was 
made in the city of Baltimore, Maryland, outside the Dis¬ 
trict of Columbia. The defendant, Munson Line, Incor¬ 
porated, is organized under the laws of the State of Mary¬ 
land and does not do or transact business in the District 
of Columbia, and cannot validly be served with process in 
the District of Columbia. As this action purports to be a 
derivative one, which cannot be prosecuted except by bring¬ 
ing the said defendant Munson Line, Incorporated, before 
the Court, the action cannot be maintained and should be 
dismissed as to all defendants. 

4. If the jurisdiction of this Court is invoked as that of 
a District Court of the United States under Section 11-305, 
D. C. Code, 1940: 

! A. The action cannot be maintained because no one of 
the plaintiffs or defendants is an inhabitant or resi- 

90 dent of the District of Columbia within the meaning 
of Judicial Code, Section 51, as amended, 28 U. S. 

C. A., Section 112, wherefore (1) this Court has no venue, 
and (2) process against the defendant Munson Line, Incor¬ 
porated, cannot validly be served outside of the District of 
Columbia. 

I B. In the alternative, if it could be held that Harry O. 
King and Isabella Greenway King are residents and citi¬ 
zens of the District of Columbia, then this Court has no 
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jurisdiction because the suit is not between citizens of dif¬ 
ferent states. The District of Columbia is not a st^te 
within the meaning of Article III, Section 2, of tjhe 
Constitution of the United States, wherefore the Act bf 
April 20, 1940, c. 117; 54 Stat. 143, purporting to amend 
Judicial Code, Sec. 24; 28 U. S. C. A. Sec. 41; and purport¬ 
ing to confer jurisdiction on the District Courts in actions 
between citizens of the District of Columbia and citizens of 
states is unconstitutional. The amended complaint, how¬ 
ever, contains no allegations of diversity of citizenship. 

(s) SPENCER GORDON 

Attorney for Harry 0. King and 
Isabella Greemvay King, Defendants. 

SPENCER GORDON 

COVINGTON, BURLING, RUBLEE, ACHESON 
&SHORB 

Union Trust Building 
Washington 5, D. C. 

#•#*•••••• 

106 Filed Jan 3 1944 

District of Columbia, ss: 

Harry O. King, being duly sworn, says: 

That having completed the work he undertook to do for 
the War Production Board he has resigned as Director of 
the Copper Division to take effect not later than February 
1, 1944, and that his resignation has been accepted by Don¬ 
ald Nelson, Chairman of the War Production Board. He 
further states that he and his wife Isabella Greenwav King 
have started moving such personal effects as they have in 
Washington, D. C. to their home in Bridgeport, Connecti¬ 
cut, and that from this time forward he does not expect j;o 
spend any more time in Washington, except for the purpose 
of moving his effects to Bridgeport, Connecticut, and f^r 
occasional visits to Washington to act in a consulting 
capacity at the War Production Board. 
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i He states further that in packing to return to Bridge¬ 
port it has come to his attention that during the period that 
he and Mrs. King have sojourned at the house at 1815 Que 
Street, N. W., Washington, D. C., neither of them 
107 has ever used a trunk to bring clothing or other per¬ 
sonal possessions to Washington, but on all occa¬ 
sions they have merely used suitcases. The only trunk that 
they brought to Washington during this period is a steamer 
trunk which Mrs. King uses to keep her papers from the 
American Women’s Voluntary Services, of which she was 
the National Chairman. 

He states further that in response to a request by Mr. 
Shipe, he and Mrs. King have looked for the checks evi¬ 
dencing payments to servants and other household ex¬ 
penses at the house in Bridgeport and he is ready to show 
these checks. He finds that the total payments for house¬ 
hold expenses for vrater, telephone, oil, laundry, light, milk, 
servants, food, etc., were as follows: 

1941' $3,335.22 

1942 4,647.62 

1943 2,041.87 


$10,024.71 

He further states that he is making application for addi¬ 
tional gasoline ration coupons to obtain gasoline to drive 
his automobile, registered in Connecticut, License No. U. L. 
593 from Washington, D. C., where it is now located, to his 
home in Bridgeport, Connecticut. 

(Seal) HARRY 0. KING /s/ 

Subscribed and sworn to before me this 3rd day of Janu¬ 
ary, A.D. 1944. 

CLARA W. BURGESS /s/ 
Notary Public 
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n. 

EXCERPTS FROM DEPOSITIONS DESIGNATED. 

Ill Harry 0. King 

• **•**#*• 

117 Q. Do you live in a house in the District of Co¬ 
lumbia? A. We are staying at 1815 Q Street. 

Q. How long have you been there? A. Well, how lor| 
have we stayed there? 

Q. Yes. A. When I am in Washington—I have stayed 
there since last November. 

Q. Did not you stay at the Shoreham Hotel a while be¬ 
fore that? A. Yes, I stayed there for a while. 

118 Q. Who owns the house at 1815 Q Street? A. Tlje 
Home Ship Corporation. 

Q. And are you President of the Home Ship Corpora¬ 
tion ? A. No, I am not. 

Q. Are you an officer of the Home Ship Corporation ? j^. 
Yes; I am Vice President and Treasurer. 

Q. And who is the President of the Home Ship Corpora¬ 
tion? A. Mrs. King. 

Q. Who? A. Mrs. King. 

Q. Do you have a lease on the house at 1815 Q Streep? 
A. No. 

Q. Do you pay rent? A. We pay for staying there. 

Q. What? A. We pay for staying there. 

Q. How much do you pay for staying there? A. Person¬ 
ally I pay $300 a month. 

Q. Does Mrs. King pay anything in addition to that? 4- 
Mrs. King also pays $300 a month. 

**•••**#* 

119 Q. Are there servants in the house? A. Weill 
there are employees of the Home Ship Corporation 

I do not know whether you would call them servants or nof; 
They are cooks, chamber maids, and so on. 

Q. And they are all paid by the Home Ship Corporation? 
A. Yes. 
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Q. Now, at the house in Bridgeport, Connecticut: Who 
owns that house? A. The Home Ship Corporation. 

Q. Do you pay rent there? A. Yes, I do. 

Q. How much rent do you pay on that place? A. $2,400 
a year. 

Q. Does Mrs. King pay rent? A. No. I rent that house 
as a house. 

Q. Do you have a lease on that house? A. Only a verbal 
lease. 

Q. To whom do you pay the rent? A. To Home Ship 
Corporation. 

Q. To whom do you pay it personally? A. To the 

120 Home Ship Corporation. 

Q. I am speaking personally. To whom do you 
pay the rent—the secretary or treasurer or the president, 
or to whom do you pay it? A. Well, we make our deposit 
and send the checks out to the office at Tucson and they are 
deposited in the bank out there. 

Q. And how do you pay that rent? A. By check. 

Q. By the month or annually, or how? A. I pay it an¬ 
nually. 

Q. Do you have servants in the house in Bridgeport? A. 
Yes. 

Q. Who pays for those servants? A. I do. 

Q. You? A. I or Mrs. King. We have a household ac¬ 
count. 

Q. How many servants do you have there? A. Well, at 

the moment there is one—no, there are two, rather. 

Q. You are sure they are not paid by the Home Ship 

Corporation ? A. No, no. They are paid by Mrs. King or 

mvself. 

* 

Q. How do you pay them? A. By check. 

Q. Do you have checks showing the payments for those 
servants? A. Oh, I think so. 

Q. Could you furnish them? A. We can go back 

121 in our records; I imagine we still have all the checks. 
I am not sure. I will try to. 
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Mr. Spencer Gordon: We will get them if we can find 
them. 

Mr. Shipe: I would like to have them, the cancelled che^ 
showing the payments. 

I would like also have the cancelled checks showing 
payment by the Home Ship Corporation to the servants] 
employees at 1815 Q Street. 

Can we have those? 


:ks 


the 

or 


Q. Who draws those checks, by the way? A. Well, usually 
Mrs. King or her secretary—you mean the actual 

122 writing of the checks? 

Q. Yes. A. Well, I think sometimes the secretary 
does; sometimes Mrs. King does. 

Q. Are they drawn here in Washington? A. Home S}iip 
Company checks to the people? 

Q. Yes. A. Yes, they are drawn and paid here. 

Q. Does anybody else live in that house? A. Yes. 

Q. At 1815 Q Street? A. Yes. 

Q. How big is the house? A. In number of rooms? 

Q. Yes. A. Oh, I would say about twenty-five rooms! 

Q. And how T many rooms do you and Mrs. King occupy? 
A. We have one bedroom and a dressig room and a bath 
room and, of course, there are the living rooms that every¬ 
body uses. 

Q. And the two of you pay $600 a month for them? 

That is right. 

Q. I think you stated that some other people live at tfyat 
house? A. Yes. 

Q. Do you know who they are ? A. Different people stay 
there and at different times. 

At the moment, Lieutenant Colonel Henry Colt st^ys 
there and Lieutenant Norman Gavnor, and Charles 

123 Breasted, and Mrs. Horace Merwin, Jr., and, on ocea- 
. sions, Lieutenant Horace Merwin w r ho is at Walter 

Reed Hospital. 
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Q. Are any of those persons relatives of yours or Mrs. 
King. A. Mr. Breasted is my stepson-in-law. 

Q. Mrs. King’s son? A. Son-in-law; Mrs. King’s son- 
in-law. 

Q. Does he live there regularly? A. No. He is just back 
from Turkey. He has been over in Turkey and in Egypt. 

Q. How long has he been living there? A. Well, he was 
down for a while before he went to Turkey and since he re¬ 
turned two weeks ago. 

Q. Is that a furnished house? A. Yes—you say: Is it a 
furnished house? Yes, the house is furnished. 

Q. And who owns the furniture? A. Home Ship Corpo¬ 
ration. 

Q. Does the Home Ship Corporation have a bank account 
in Washington? A. Yes. 

Q. What bank do they bank with ? A. The Riggs Na¬ 
tional Bank, DuPont Circle Branch. 

Q. And is Mr. Breasted an officer in the Home Ship Cor¬ 
poration ? A. No, he is not. 

Q. Are there any other officers of the Home Ship Corpo¬ 
ration here besides you and Mrs. King? A. At the moment, 
no, there are not. 

124 Mrs. Breasted comes down occasionallv. 

« 

Q. Mrs. Breasted is an officer of the corporation? 

A. Yes. 

Q. Of the Home Ship Corporation? A. Yes. 

Q. What office does she hold? A. She is secretary. 

Q. Do you attend church in Washington? A. I am afraid 
I have not since I have been here. 

Q. Does Mrs. King attend church here? A. No. 

Q. Do you belong to any clubs in Washington? A. The 
1925 F Street Club. 

Mrs. King joined that ten years ago when she was in Con¬ 
gress and, when we married, I also became a member. 

• •#••**••• 
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125 Q. Do you know whether Mr. Breasted pays rent 
to the Home Ship Corporation for 1815 Q Street? A. 
Yes, he does. 

Q. Do you know how much he pays ? A. I think $5 a day 
when he is here. 

Q. Do you know about the other people who live there, 
whether they pay rent, and how much, to the Home Ship 
Corporation? A. $5 a day almost everyone pays that 
stays. 

Q. How much time do you spend here in Washington or 
have you been spending since you have been the head of 
the Copper Division of the War Production Board? A. 
Well, on an average, I would say, of four days a week. 

Q. The fact is you spend most of your time here, don’t 
you? A. Well, if four days a week is “most of my time” 
well, that is so. 

Q. And the other three days, including Sunday, you are 
in Washington, are you not? A. Oh, no. I do a great deal 
of travelling. 

Q. You do? A. Yes. 

Q. And you travel for the War Production Board, don’t 
you? A. Sometimes I do; many times I do not. 

Sometimes I combine trips for the War Production 
Board, the Munson Line, the Brockway and others. 

Q. And those trips that are combined or for the War 
Production Board alone the Government pays your ex¬ 
penses? A. Sometimes when I have made trips and the 
Government has paid my expenses, we will say to 


126 Washington, I have done some work on Saturday 
and Sunday, we will say, for Munson Line or Brook¬ 
way, and other things, and many times I paid my own ex¬ 
penses and, on those occasions I have often done work for 
the War Production Board. 

#•**•*••*# 

127 Q. I believe you lived in Chicago up until 1923. 

Is that correct? A. That is right. 
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Q. And then you went to Fairfield, Connecticut? A. That 
is right. 

Q. Will you tell us why you happened to go to Fairfield ? 
A. In 1923 I acquired an interest in the Bassick Company. 

Q. Were you an officer of that company? A. Yes. I be¬ 
came Vice President and General Manager in 1923. 

Q. You are not an officer of that company now, are you? 
A. No, I am not. 

Q. Did you resign in 1928? A. From—yes. 

Q. With whom did you become associated then? A. I 
became interested in or I took care of my own affairs at 
that time. 

I then had an office in the Bridgeport City Trust Com¬ 
pany Building in Bridgeport, Connecticut. 

Q. Were you ever connected with H. H. Talbott and Com¬ 
pany? A. H. E. Talbott Company. 

' Q. T-a-l-b-o-t-t ? A. I suspect that you mean H. E. Tal¬ 
bott—Harold E. Talbott in New York. 

Q. And where were they located? A. They had an office 
in the Chrysler Building. 

128 Q. In New York City? A. New York City. 

Q. That was an investment house, was it not? A. 
I was never directly connected with H. E. Talbott and Com¬ 
pany. 

I have known Harold Talbott for twenty-five years, and 
when I went to New York received telephone calls there 
and when I wanted to meet someone in New York I met 
them there. 

I was never a stockholder or a partner, or had any salary, 
or had any connection with or in H. E. Talbott Company. 
It was just a friendly arrangement that we had and I used 
Harold’s office, his New York office, if I went to New York. 

Q. Well, when you were connected with that investment 
house, did not you aid in the purchase and merger of the 
Bridgeport City Trust Company? A. H. E. Talbott and 
Company had nothing to do with the merger of the City 
National Bank and the Bridgeport Trust Company. 
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I had an office, as an individual, in the Bridgeport City- 
Trust Company Building in Bridgeport, Connecticut, in 
1928, and I obtained options on a controlling interest in the 
City National Bank of Bridgeport, Connecticut, and that 
bank was subsequently merged with the Bridgeport Trust 
Company, and became the Bridgeport City Trust Company. 

Q. And you stayed with the Bridgeport City Trust Com¬ 
pany until about 1933. 

Is that correct? A. I was not connected with the Bridge¬ 
port City Trust Company’ except as a Director. 

129 Q. At that time you were also Director of the Mur¬ 
ray Hill Trust Company in New York? A. I thiJik 
about 1928, during 1928, and possibly part of 1929—I din 
not sure of the exact date—I was a Director of the Murray 
Hill Trust Company in New York. 

Q. Were you also president of the Claude Neon of Con¬ 
necticut, Incorporated? A. For a short w’hile I was presi¬ 
dent—I think I was president of Claude Neon and Com¬ 
pany. 

Q. You became president after that company was merged 
with the Kane Sign Service, Incorporated. 

Is that right? A. I do not remember the exact time. 

Q. You were a Director of the Kane Sign Service, In¬ 
corporated, were you not? A. I do not remember that 
was. 

Q. You left Connecticut in 1933 and came to Washington, 
did you not? A. I did not leave Connecticut in 1933. 

I came down here for a short while with the N. R. A. 

Q. You were with N. R. A. until the Supreme Court de¬ 
cided that it was to be no more? A. No, I wras not, no. 

General Johnson asked me to come down here and I told 
him that I would come down for a few months, and thalt 
w r as in 1933, and I left here, or I left the N. R. A., in 193-i, 
in June. 

Q. You were also a Director of the Federal Water Seif 
vice Corporation? A. Yes, I am a Director of it. 
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That is now the Federal Water & Gas Corporation. 

130 The name has been changed. 

Q. And where are they located? A. Their offices 
are in New York, but they have properties all over the 
country. 

Q. You were Vice President and Director of the Allied 
Owners Corporation? A. I was, but I am not at the pres¬ 
ent time. 

Q. And where were they located? A. They were located 
in New York. 

Q. You were at one time Director of Paramount Pic¬ 
tures, Incorporated also, were you not? A. Yes. 

Q. And their headquarters were in New York, or were 
they? A. Yes, I think their headquarters were in New 
York, but most of their operations are in California. 

Q. In 1936 did you, or were you instrumental in incor¬ 
porating a company known as The Texas Fruit Distribu¬ 
tors, Incorporated? A. I was not instrumental in incor¬ 
porating it. 

I Q. Did you have anything to do with it? A. Some friends 
of mine organized the company and I spent a month or so 
looking over or looking at it, but I had no—I was not ac- 
tivelv connected with it. 

Q. That corporation was formed for the purpose of or¬ 
ganizing fruit and vegetable growers in the Rio Grande 
section. 

Is that right? A. There was a man whose name I have 
forgotten who had an idea that he could bring grapefruit 
from the Texas Valley, the Rio Grande Valley, up to New 
York, and he interested some friends of mine in New 

131 York to put up some money and after two or three 
months, it was decided that it was not a feasible 

operation and the money was returned to the stockholders, 
i Q. The corporation was discontinued or dissolved, was 
it? A. I think it was. I did not follow it. 

Q. Did you organize the corporation known as The In¬ 
stitute of Applied Econometrics? A. Mr. Charles Rose 
organized it. 
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Q. Where was that organized? A. You mean the state 
of its incorporation? 

Q. Yes. A. I just don’t remember. 

Q. Do you know the purpose of the corporation? A. It 
was an economic research organization. 

Q. For the purpose of giving people information, was it 
not, who desired to become investors in securities of stock? 
A. No. It was largely an economic research organization 
devoted to business; activity of stock prices and invest¬ 
ments was not the main purpose of it although they inter¬ 
preted the effect of economic trends on stock. 

Q. That corporation is still in existence? A. I believe so. 
Q. Are you an officer of it? A. No, I am not. 

Q. Or a director? A. No. 

Q. What office did you hold in that corporation? A. I 
was president of it. 

Q. What percentage of the stock did you own? 

• #•••••••• 

132 The Witness: I think about fifty per cent. 

• ••••••*•« 

Q. You became connected with the Munson Line, Incor¬ 
porated in February, 1939. 

Is that correct? A. On the reorganization, which I 
think was in February, 1939, I became a director of Mun¬ 
son Line, Incorporated. 

Q. Was that in New York City? A. Its offices were then 
in New York City. 

Q. Is that where you became connected with it? A. Yes. 

• ••*•••••• 

137 Q. Mr. King, will you tell us who owns the house 
at Ninety-Second Street, in New York City, where 
you stop when you are in New York? A. The house on 
Ninety-Second Street is owned by my stepson, John Green¬ 
way. 

Q. Do you vote in Connecticut? A. Yes, I do. 

Q. When was the last time you voted there? A. Th«i 
last Presidential election. 
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Q. You have not voted in either a local or a state election 
since 1940? 

138 Is that correct? A. I think that is right; yes. 

**•#*•*•** 

141 Q. Do you draw a salary from the Home Ship Cor¬ 
poration? A. Yes, I do. 

Q. What is your salary there? A. $8,000 a year. 

• • * # • * • • • • 

141 Q. How much time would you say you devoted to 
the Home Ship Corporation affairs ? A. That, again, 

is a very difficult question to answer. 

Mrs. King and I talk over the affairs of the Home Ship 
Corporation at any convenient time. 

i To try to analyze how many hours you spend thinking 
about this or talking about it is a very difficult thing to do. 
i Q. Will you tell us the nature of the work that you do 
for the Home Ship Corporation? A. I give advice on the 
problems that come up with respect to the Home Ship 
Corporation. 

* * # # * • * • • * 

142 Q. What is the longest time that you spent in 
Bridgeport during the past two years, or since you 

have been here in Washington? A. Well, I would like to 
call your attention to the fact that you sometimes speak 
about “two years’ * which indicates you think I have been 
here two years. 

I have been here— 

Q. (interposing) I think you will find that I corrected 
that by saying “since you have been in Washington”. A. 
You asked the question two ways. 

143 By Mr. Spencer Gordon: 

Q. Just finish what you were saying. You have been— 
A. (interposing) I have been here since the 1st of March 
last year, off and on, and I have had to be with my work 
with the War Production Board. 



Q. So it is a year and a half involved instead of two 
years? A. Yes. 

Is the question: The longest period since a year ago last 
March that I was in Bridgeport? 

By Mr. Shipe : 

Q. With the exception of this last visit. A. Oh, I have 
been up there various times for a week or maybe two weeks, 
but, as I think about it, I think probably a week was the 
longest period at one time that I 'was in Bridgeport prior 
to this month we spoke of. 

I was terribly busy the first months I was with the War 
Production Board. 

Q. Now% how much time did you spend at Bridgeport 
prior to March, 1942? A. How far back of March, 1942? 
From 1923 on, when I moved there, from there on, or what? 

Q. Between 1933 when you were connected with N. R. A., 
and March, 1942? A. You mean the net time I was in 
Bridgeport? 

I am trying to understand your question. 

Q. Yes; your best approximation of it. A. I would say 
sixty per cent of my time. 

Q. Where did you spend the other forty per cent? 
144 A. Well, part of the time in New York, part of the 
time travelling around the country, South Carolina, 
part of the time in Arizona, part of the time in Chicago, 
part of the time in Detroit, part of the time in Cleveland— 
it is difficult for me to remember all the places I went. 

146 Q. Do you know when the Home Ship Corporation 
purchased this house at 1815 Q Street? A. In No¬ 
vember of 1942. 

Q. After you came to Washington? A. After I came 
with the W. P. B. 
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Q. Did you or Mrs. King make the purchase represent¬ 
ing the Home Ship Corporation? A. Well, we both par¬ 
ticipated in it, and also Mrs. Breasted. 

• ••*••••*• 

147 The Reporter (reading): 

i “Q. The record already shows the Home Ship Corpora¬ 
tion purchased the house and that you and Mrs. King repre¬ 
sented the Home Ship Corporation in the purchase of the 
house. 

Is that correct?” 

148 The Witness: That is correct. 

#•***••### 

A. The Home Ship Corporation—all of the securities of 
the Home Ship Corporation are owmed by Mrs. King and 
myself and certain trusts and Mr. Charles Brested and Mrs. 
R. M. Ferguson owns some. 

Q. Who owns the stock of the Home Ship Corporation? 
A. Mrs. King and myself and certain trusts. 

By Mr. Spencer Gordon: 

i Q. Just tell what the trusts were. That is what he wants 
to know, who is the trustee under the trust? A. Martha 
M. F. Breasted is the trustee for six different trusts. 

! Q. And they are six different trusts for the benefit of 
’some member of your family, each one of them? A. Yes. 
i There are some shares of stock owned by Mrs. Robert 
Munroe Ferguson and some by Charles F. Breasted. 

By Mr. Shipe: 

t Q. They are all close relatives of Mrs. King, are they? 
A. That is true. 

i Q. A son, a daughter— A. (interposing) A daughter- 
in-law and son-in-law—you are speaking now of Mrs. Fer¬ 
guson and Mr. Breasted? 

• •*••••••# 



69 


149 Q. Now, a few minutes ago, you started to say 
that the real reason for purchasing the house on Q 

Street was what? 

You did not finish the answer. A. The Home Ship Cor¬ 
poration thought it was a good investment. 

Q. And you mean by that that you and Mrs. King thought 
it was a good investment? A. The Directors of the Home: 
Ship Corporation thought it was a good investment. 

Q. And who are the other Directors, besides you and 
Mrs. King? A. Mrs. Martha M. F. Breasted. 

Q. What relation is she to Mrs. King? A. She is Mrs. 
King’s daughter. 

Q. All right. Who else? A. Those are the three Di¬ 
rectors. 

Q. When did the Home Ship Corporation buy the house 
in Bridgeport? I have forgotten. I think the record shows 
it. A. I believe it was in 1939. 

Q. That was after you married, after you and Mrs. King 
were married, is it? A. That is right, yes. 

Q. A couple of months after, as I recall? A. I think so, 
yes. 

Q. Was that purchased because the Directors con- 

150 sidered it a good purchase? A. We thought it was 
a good purchase and I had just previously sold my 

residence there and had to have a home where I lived. 

Q. The house in Bridgeport belonged to Mr. Caffrey, did 
it? A. Mr. Caffrey—title was taken in his name tempo¬ 
rarily as a matter of convenience; I have forgotten the exact 
reason now. 

Q. And it was by him conveyed to the Home Ship Cor¬ 
poration? A. Yes. I think he was acting for the Home 
Ship Corporation in taking the title to it. 

Q. Has the Home Ship Corporation purchased any other 
homes or any other places? A. Well, it has purchased a 
residence in Santa Barbara, California. 

It has purchased four or five residences in Tucson, 
Arizona. 
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It has had, at various times, interests in other residences 
in Tucson. 

• •#••••••# 

151 Mr. Spencer Gordon: Tell all it owns. 

The Witness: The Home Ship Corporation owns 
the Arizona Inn at Tucson, Arizona, which is a rather sub¬ 
stantial establishment, and the other properties that I men¬ 
tioned. 

By Mr. Shipe: 

Q. Do you or Mrs. King live in any of the other houses 
at any of the other places which are owned by the Home 
Ship Corporation? A. Well, we have lived in the house in 
Bridgeport. 

I think a few years ago we rented the house in Santa 

Barbara for a month when we were out there on a holidav. 

•> 

When we stay at the Arizona Inn we pay for staying 
there. 

Q. You pay directly to the corporation? A. Yes. 

152 Q. What are the classes of the stock of the Home 
Ship Corporation? A. There is preferred stock and 
common stock. 

153 Q. How much preferred stock? A. Around—this 
is not exact, but it is fairly close. 

By Mr. Spencer Gordon: 

Q. The number of shares? A. About 3,000 or 3,200 
shares. 

By Mr. Shipe: 

Q. Can you tell us who owns those stocks and how much? 
A. Mrs. King owns, oh, I would say about 2,750; those are 
the preferred shares. 

Mr. Breasted owns thirty; 

Mrs. Ferguson, I believe, owns forty; 
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Mrs. King, as guardian for John Greenway, owns, oh, 
500. 

Q. And how much do you own? A. I do not own any ot 
the preferred stock. 

The common stock, Mrs. Breasted, as trustee, owns, t 
think 288 shares. 

Q. How many shares are there outstanding of the com 
mon stock? A. Five hundred ninety-one. 

Q. Now, how are those shares owned? A. Mrs. Breaste<jl 
owns 288, a trustee, and owns one share as an individua 

Mrs. King owns 152 shares. 

I own 150. 

Q. You own fifty? 

Mr. Spencer Gordon: 150. 

Mr. Shipe: Pardon me. 

By Mr. Shipe: 

Q. You say Mrs. Breasted owns how many share^ 
154 as trustee? A. 288. 

Q. As trustee for vrhat estate? A. As trustee foj: 
these trusts. 


By Mr. Spencer Gordon: 

Q. For the benefit of your children and Mrs. King’s chil¬ 
dren? A. Yes. 

By Mr. Shipe: 

Q. It is a trust for the— A. (interposing) Children and 
grandchildren. 

Q. In other words, it is a family corporation or a closed 
corporation, is that correct? A. Yes. All of the stock is 
owned within the family. 

Q. And no one else has any interest in it except the 
family? A. That is right. 
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**#*#••••* 
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Examination by Counsel for the Defendants 
By Mr. Spencer Gordon: 

155 Q. Now, Mr. King, where were you born? A. Chi¬ 
cago, Illinois. 

Q. And on what date? A. March 6, 1890. 
i Q. Were your parents Chicago people? A. Yes. 

, Q. They lived there when you were born? A. Yes. 

Q. How long did you live in Chicago? A. Oh, thirty- 
three years. 

Q: That is until 1923? A. 1923. 

Q. You then moved to Fairfield, Connecticut? A. Yes. 
Q. Is that right? A. Yes. 

Q. Did you become a resident-voter in Connecticut when 
you moved there in 1923? A. Yes, I did. 

Q. And have you been a voter there ever since? A. Yes. 
I was made a voter in Fairfield, Connecticut, and when I 
moved to Bridgeport, which is almost the same city, I be¬ 
came a voter in Bridgeport. 

Q. Have you ever voted anywhere since 1923 except in 
Connecticut? A. No. 

i Q. Now, in 1939, you moved to Bridgeport. 

Is that right? A. Yes. 

156 Q. And Bridgeport is five miles from Fairfield? 
A. Yes; it adjoins Fairfield. 

j Q. Yes. Now', I think you testified that you then estab¬ 
lished your home in Bridgeport. 

Is that right? A. Yes. 

Q. And where did you live in Bridgeport, in 1939? A. 

Old Batterv Road. 

* 

Q. Now, will you describe your home, its grounds, and 
the establishment that vou have there? 

Is it the same now as it was in 1939? A. Yes. 

Q. Will you describe it, please? A. There are about 
four or five acres of land and rather large house and a small 
gardener’s cottage there, with vegetable garden and flower 
garden, and plantings around there. 
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A. 


in 


Q. That is—it is furnished, of course? A. Yes. 

Q. And that is a residence, is it? A. That is my resi¬ 
dence. 

Q. Well, whatever the legal answer to all this may he, 
is that the place that you consider your home and domicile ? 
A. It is. 

Q. Do you keep your personal belongings there? A. E 
cept the clothes that I need when I am away. 

Q. Are your automobiles registered in Connecticut? 

Yes. 

Q. I think you testified you had three which are now 
Connecticut and one which is in the District of C|o 
157 lumbia, physically in the District of Columbia. 

Is that right? A. Yes. 

Q. But all of them are registered in Connecticut? A. 
That is right. 

Q. Do you have a Connecticut driver’s license? A 
have had one every year since 1923. 

Q. Where do you file your Federal Income Tax Returi^? 
A. In Connecticut. 

Q. And how long have you been doing that? A. Sin^e 
1923. 

Q. Do you pay property tax in Connecticut? A. Yes. 

Q. And how long have you been doing that? A. Since 
1923. 

Q. Do you file any income tax return to the State of New 
York? A. A non-resident return. That covers that por¬ 
tion of my income that is earned in New York. 

Q. Mr. Shipe has asked you a good many questions about 
the salaries which you receive from various companies. 

He also brought out the fact that you were formerly erh 
ployed by the Bassick Company—is that it? A. The Ba^- 
sick Company of Bridgeport. 

Q. The Bassick Company of Bridgeport? A. Yes. 

Q. During what period were you employed by them ? A- 
From 1923 until 1928. 
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Q. What salary did you receive from the Bassick 

158 Company of Bridgeport during that period? A. It 
varied, from $40,000 to $60,000 a year—that is salary 

and bonus. 

Q. Yes. Mrs. Isabella Greenway King is your wife. 

Is that right? A. Yes. 

iQ. When were you married to her? A. April 22, 1939. 
Q. And where? A. In New York City. 

Q. Did she then live with you at the house in Old Battery 
Road, Bridgeport, Connecticut? A. Yes, within a month 
after that, two months—I have forgotten exactly; we moved 
to Bridgeport or went to Bridgeport. 

Q. Now, the house in Connecticut— A. (interposing) 
We did not “move to Bridgeport ,, ; we went to Bridgeport 
from New York. 

Q. Now, the house in Connecticut and the house on Q 
Street, in Washington, are owned by Home Ship Corpora¬ 
tion and I am not going to ask you about Home Ship Cor¬ 
poration particularly because I will ask Mrs. King about 
that, but let me clear up one or two points: 

You have testified that you paid $600 a month for you 
and Mrs. King to the Home Ship Corporation for or in con¬ 
nection -with the house on Q Street. 

( Was that merely for your rooms, or rooms and board? 
A. That is for our room and board. 

Q. And the other people who stay at that house, and who 
pay various sums, they are also paying for their 

159 rooms and board? A. Yes, that is right. 

Q. But the house in Connecticut, at Old Battery 
Road, which you say you lease from the Home Ship Cor¬ 
poration, you simply are leasing the house there ? A. That 
is right. 

Q. They do not give you food, board, or anything of that 
sort? A. No. That is our home and we people run it as 
people do normally. 

Q. Just as you lease a house from anybody? A. Yes. 

Q. That is right? A. Yes. 
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Q. You are the President of Munson Line, Incorporated? 
A. Yes. 

Q. That maintains a statutory office in Baltimore? A. 
Yes. 

Q. Is that right? A. Yes. 

Q. And a business office at 211 State Street, Bridgeport, 
Connecticut? A. Yes. 

Q. And that is about four or five miles from your hom^? 
A. Yes. 

Q. You came to Washington in March, 1942, and took a 
part time position, paying one dollar a year, with the W4r 
Production Board. 

160 Is that correct? A. That is right. 

Q. You are now the Director of the Copper Divi¬ 
sion of the War Production Board. 

Is that correct? A. Yes; of the War Production Boarcjl. 
Q. Now, when you first came to Washington, on that o^ 
casion you lived at the Shoreham Hotel with Mrs. King. 

Is that right? A. Yes. 

Q. And then you rented a furnished residence at 2017 F 
Street, Northwest. 

Is that correct? A. Yes. 

Q. Then in November, 1942, you went into 1815 Q Streep, 
Northwest? A. Yes. 

Q. Which is owned by the Home Ship Corporation? A 
Yes. 

Q. Is that right? A. Yes. 

Q. And that is where, to the extent that you are in Was^ 
ington, that is where you are now. 

Is that right? A. Yes, that is right. 

Q. During the period you have been in Washington, havk 
you maintained the home at Old Battery Road, Bridgeport 
Connecticut? A. Yes. 

Q. I think you testified there are servants there a^ 

161 the present time. 

Is that right? A. Yes. 
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Q. Will you say again how many there are and who they 
are ? A. There are two of them there on a part time basis. 

Q. When you are in Bridgeport you stay at the home on 
Old Battery Road? A. Yes. 

Q. Is that right? A. Always. 

Q. And I think you testified—when was the last time 
you were there? A. In August and September. 

Q. Of this year? A. This year, 1943. 

Q. For about a month? A. Yes. 

Q. Is your work with the War Production Board per¬ 
manent work or temporary work? A. Temporary, and I 
hope to get out of here just as fast as I am able to. 

Q. Is it connected with the War? A. Absolutely. 

Q. Have you ever intended to remain in the District of 
Columbia? A. No, I have not. 

*•*#*••**# 

162 Q. What is your intention in regard to returning 
to Bridgeport, Connecticut, when you become sep¬ 
arated from the Government service? A. I expect to spend 
most of my time there. 

Q. Do you expect to continue to have that as your home, 
at Old Battery Road? A. Yes. 

I do not think it is a question of returning. I am down 
here temporarily. 

I expect to spend all my time there. 

• • # • • • • • • • # 

Q. Are you a member of any church in Bridgeport? A. 
Yes, I am a member of St. George’s Church. 

Q. Do you belong to any clubs in Bridgeport? A. I be¬ 
long to the Black Rock Yacht Club, at Bridgeport, Connecti¬ 
cut; and the Country Club of Fairfield, Fairfield, Con¬ 
necticut. 

Q. Are you a member of any clubs in New York 

163 City? A. Yes, a non-resident member of the Racquet 
and Tennis Club there. 
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Q. Do you belong to any churches in the District of Co¬ 
lumbia? A. No, I do not. 

Q. Do you belong to any clubs in the District of Colum¬ 
bia, except the 1925 F Street Club which you described on 
your direct examination? A. No, I do not. 

Q. When did you join the 1925 F Street Club? A. I 
automatically became a member when Mrs. King and I 
were married in 1939. 

Mrs. King had joined the club when she had been do^n 
here as a Member of Congress in 1933. 

Q. What use do you make of the Club? A. We dine thdre 
one or two or three or four times a year. 

Q. Do you have any bank account in the District of Co¬ 
lumbia? A. No, I have not. 

Q. Does Munson Line have any offices in the District of 
Columbia? A. No, it has not. 

Q. Or any bank account? A. No. 

Q. Does it carry on any business in the District of Co¬ 
lumbia? A. No. 

Q. Has it ever, so far as you know? A. Munson Line, 
Incorporated, no. 

164 Q. Yes; the present defendant in the case. A. No. 

Q. Now, in connection with the purchase of the Q 
Street house by Home Ship Corporation, did you find any 
house shortage in the District of Columbia? A. I found— 

Mr. Shipe (interposing): I object to that. 

By Mr. Spencer Gordon: 

Q. Will you answer it? Go ahead and answer. A. Well, 
there is a housing shortage here. I think everyone kno^s 
that. 

Q. Well, was there then? A. Yes. 

Q. Was there any—Mr. Shipe asked you in reference to 
the reason for the purchase of the house—was there any 
reason for the purchase of the house other than the pos¬ 
sibility of you and Mrs. King going there while you wej-e 
connected with the War Production Board? A. Well, 
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testified and I remember very distinctly that we discussed, 
the Directors of the Home Ship Corporation discussed the 
purchase of the house on Q Street and thought it would be 
a good investment and thought it could be operated at a 
profit and, together with other real estate and similar op¬ 
erations of Home Ship Corporation we thought it was a 
good investment. 

Q. Well, did you expect other people to come there, other 
than you and Mrs. King? A. Oh, yes. 

165 Q. And they have ? A. And they have, yes. 

• **••••••# 

By Mr. Shipe: 

Q. I think you testified that you and Mrs. King each pay 
$300 a month for your rent and board at 1815 Q Street, at 
the house there? A. Yes. 

Q. And you also testified that the others pay $5.00 a day 
for their room and board. 

Is that correct? A. That is right. 

Q. Do you have meals served together, all of you eat 
together, in the same dining room? A. Yes, unless there 
are trays; there are a great many trays in the different 
rooms. 

Q. Can you tell us why and Mrs. King pay $600 a month 
whereas the others pay $150 a month? A. We have much 
the nicest rooms in the house. 

Q. And that is your only reason that you have for 

166 it? A. Yes. 

Q. Does the Home Ship Corporation transact any 
business there at the house? A. Except operating the 
house, if that is “transacting business”. 

Q. They operate under our Rent Control Act? A. That 
I don’t know. I do not know about that. I think the rent 
ceiling is $12,000 a year on that house, as a house. 

Q. What did the Home Ship Corporation pay for the 
house? A. How much did it pay for the house? 

Q. Yes. A. $98,000. 

Q. $98,000? A. $98,000. 
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Q. Your name is in the telephone directory here in Wash¬ 
ington, is it? A. I think so, yes. 

Q. Is Mrs. King’s telephone number in the directory? 
A. I think not. I think only my name is in the telephone 
book. 

Q. Is the Home Ship Corporation name.in the telephone 
directory? A. I do not think so. 

I do not know. It may be. I would have to look it up. 

170 Q. Have you received in the District of Columbia 
any income from any of the sources which I have just 

mentioned? A. Received in the District of Columbia? No. 
I have not received anything in the District of Columbia. 

Q. Have you ever received a check in payment of divi¬ 
dends at your house here in the District of Columbia? A. 
No; no, I have not. 

Q. This is your mailing address, is it? A. Well, that is 
a very difficult question. 

If people want to reach me and know I am down here 
they address mail to me either at the War Production Board 
or mail it to 1815 Q Street. 

My mailing address is in Bridgeport. 

Q. The Munson Line, Incorporated, know you ar^ 
here. 

171 Is that right? A. Oh, yes. 

Q. And the same goes for the Home Ship Corpora¬ 
tion? A. Of course, they know I am here and also in 
Bridgeport. 

Q. And the same with the Brockway? A. Yes. They 
know I am here or in Bridgeport, or stop in at the office in 
New York. 

Q. Now, when you receive your salary from these thre^ 
companies, have you ever received the salary check here 
in the District of Columbia? A. No. They are all sent to 
Bridgeport. 

Q. You are sure of that? A. Positively. 
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Q. You are quite certain that none of those people 
172 have ever sent you a check here addressed here in 
Washington? A. I am very certain. 

Q. You understand that I am talking not only about the 
Munson Line but I mean any source of your income where 
you receive checks, whether you receive the checks here in 
Washington from any income that you may derive. A. To 
the best of my recollection I do not remember of receiving 
a single check here in Washington for anything except I 
got one check from the War Production Board for forty- 
one cents. That is the total income I have had, and I think 
they delivered that at the office. 

Q. WTiere does the Home Ship Corporation pay you? 
A. The checks are sent to Miss Bailey at Bridgeport. 

• •#••••••# 

175 Q. Who were the principal stockholders of the 
Munson Line— 

Mr. Spencer Gordon (interposing): Well, that— 

By Mr. Shipe: 

Q. (interposing) At the time that you took up the matter 
of coming to Washington with the Board of Directors? 
i Mr. Spencer Gordon: Well, there is not any dispute 
about that fact? 

i Mr. Shipe: Let’s have him answer it then, 
i Mr. Spencer Gordon: I say there is not any dispute 
about the fact that it gets us into the other question. 

176 In order to save time, can you answer that simply? 

i The Witness: Yes. I think Home Ship Corpora¬ 

tion and Martha M. F. Breasted as trustee for certain trusts 
were the principal stockholders. 

• •*••••••* 

177 Mr. Spencer Gordon: Mr. Shipe, Mrs. King has 
brought up a point as to what Mr. King said about 

the checks of the Home Ship Corporation that may not 
have been correct; he did not know when he got it wrong, 
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and she will tell you exactly what did happen, about where 
they were sent. 

The Witness: Do you want me to say anything? 

I am embarrassed to admit that I do not know who wrote 
the checks out and I find that Mrs. King’s secretary writes 
them out and she sends them, and they are mailed to Miss 
Bailey in Bridgeport. I did not know that she had written 
my salary checks because I did not see them. They are 
sent to Bridgeport and I did not know whether they came 
from Tucson or where they came from. 

I did not know whether that was very important, but I 
want to be accurate. They are written where Mrs. King 
has her office—she carries it in her suitcase. 

178 Isabella Greenway King 

• •*#•••••• 

Q. Will you please state your name and where you live ? 
A. My name is Isabella Greenway King. 

Q. And where do you live? A. I am stopping in Wash¬ 
ington, temporarily. 

Q. At what address? - A. 1815 Q Street, Northwest. 

Q. How long have you been living there ? A. I have not 
been living there. I have intermittently and temporarily 
stopped there. 

By Mr. Spencer Gordon: 

Q. Since when, Mrs. King? 

The Witness: When did you come here ? 

Mr. Harry 0. King: Last November. 

Mr. Shipe: Let the record show that we desire for Mrs. 
King to answer the questions. 

The Witness: November, 1942. 

Mr. Harry 0. King: I am sorry. I won’t say another 
word. 

The Witness: November, 1942. 
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By Mr. Shipe : 

179 Q. And where did you reside before that date? A. 
I am domiciled in Bridgeport, Connecticut, at Old 

Battery Road -where Mr. King has his home, 
i Q. Were you living in Bridgeport, Connecticut, just prior 
to November, 1942, when you moved into the house at 1815 
Q Street, this city? A. I was in Bridgeport the latter part 
of the summer of 1942 and came down to Washington, tem¬ 
porarily, and stopped wherever my husband was stopping. 

Q. Did not you live at the Shoreham Hotel for a while? 
A. I stayed there a little while with Mr. King when Mr. 
King was there. 

Q. Did not you also live at or on F Street, Northwest, 
this city, prior to November, 1942? A. I stopped— 

! Q. (interposing) 2017 F Street, Northwest? A. (con¬ 
tinuing) Temporarily at F Street, and I also stopped, tem¬ 
porarily, with my son when my husband was stopping with 
him, and I think that is all the places we have stopped tem¬ 
porarily down here. 

Q. But you have not lived in other places in Washington 
since, was it November, 1942, in places other than those we 
have mentioned and 1815 Q Street? A. I do not feel that 
I have lived in Washington at any time in recent years. 

I Q. Let us not quibble over words. 

, That is your residence at 1815 Q Street? A. It is not. 

Q. WTrile you are here? A. It is not. 

180 Well, you sleep there? A. I stop there. 

Q. You sleep there, don’t you? A. I stop there 
temporarily. 

i Q. You eat there, don’t you? A. At times. 

Q. And your husband has his name in the telephone di¬ 
rectory as at that address, does he not? A. I believe that 
testimony was covered. 

Q. No, but I would like for you to answer if you don’t 
mind. A. I, frankly, have not seen it. 

Q. Do you know the telephone number at your house? 
A. I have no house here. 
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Q. Do you know the telephone number at 1815 Q Streetj? 
A. I do, sir. 

Q. What is it? A. Hobart 7932. 

Q. And that is listed in your husband’s name is it? X. 
I believe that was covered this morning. 

I have not seen it. 

Q. Do you or does Mr. King pay the telephone bill? A. 
The Home Ship Corporation pays the routine monthly bills. 

Those stopping temporarily in the house pay their por¬ 
tion of long distances. 

Q. If anyone should telephone at that number you just 
gave what would be the response to it? A. It would de¬ 
pend on w'hat they asked. 

181 Q. Would the Home Ship Company respond to 
that telephone number? A. I think that is a difficult 
question. 

Q. Pardon me? A. I think that is a very hard questioi^ 
to answer. I don’t quite understand it. 

Q. Well, does the Home Ship Company have that tele^ 
phone number? A. The Home Ship does, yes. 

Q. Is it listed? A. The bills come— 

Q. (interposing) Is that telephone number listed in the 
directory? A. The bills come to the Home Ship Corpora¬ 
tion. 

Q. The telephone bills come to the Home Ship Corpora¬ 
tion? A. Yes. 


Q. For that particular number? A. They do, sir. 

Q. I think there are other people that live in the house 
besides you and Mr. King. 

Is that right? A. Yes, sir. 

Q. You have some servants or employees which, I believe 
Mr. King said, are paid by the Home Ship Corporation? 
A. Yes. 

Q. Now, what are the type of those employees? A. The 
Home Ship Corporation employs a cook, a woman in charge 
of the dining room, a woman in charge of the bedrooms, 
and a man who runs the furnace, and a laundress 
182 who comes in. 
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Q. Do you have a butler? A. No, sir. 
i Q. Do you have a chauffeur? A. No. 

Q. Do you own an automobile here? A. No. 

Q. And the Home Ship Corporation has had those em¬ 
ployees there since you and Mr. King have been in the 
house ? 

Is that correct ? A. There has been a slight turnover but, 
in type and responsibility, that has been the group that 
functioned as the employees of the Home Ship Corporation. 

Q. And the Home Ship Corporation did not have those 
employees and servants there before you and Mr. King 
moved into the house ? 

Is that corerct ? A. Will you say that again ? 

Mr. Shipe: Will you read the questiost? 

The Reporter (reading): 

“Q. And the Home Ship Corporation did not have those 
employees and servants there before you and Mr. King 
moved into the house? 

Is that correct?” 

;• The Witness: Well, until we went to stop temporarily 
at 1815 Q Street, I do not—I know that—I do not know who 
i was in the house. I would not know who was in the house 
before. 

By Mr. Shipe: 

I Q. How long had the Home Ship Corporation purchased 
that house before you and Mr. King moved it? A. 
183 The Directors met in October, looked over the house, 
investigated its merit as an investment, approved it, 
and the operations of the Home Ship Corporation began to 
function in running it in November, 1942. 

Q. And that is when you and Mr. King moved in. 

Is that right? 

i Mr. Spencer Gordon: I object to that question. He pre¬ 
supposes they “moved in” and Mrs. King has stated over 
and over again she does not consider they “moved in”. 

It is a double question. 
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The evidence is perfectly clear as to what they are doing 
there but the words “moved in”, whether they are correct 
words or not, make it doubtful. 

Mr. Shipe: I am not very apt with my English but I 
think Mrs. King understands what I mean by “moving into 
a house”. 

By Mr. Shipe: 

Q. Will you answer the question? A. I beg your pardon. 

Q. Will you answer the question? A. What was the 
question again? 

The Reporter (reading): 

“Q. And that is when you and Mr. King moved in. 

Is that right?” 

The Witness: We stayed there temporarily shortly after 
the 1st of November. 

By Mr. Shipe: 

Q. You say you purchased the house—I mean Home Ship 
Corporation purchased the house at what time, if you re¬ 
call ? A. I cannot give you the date of the purchase, 
184 but I can produce it by looking up—we had our meet¬ 
ing, the Board of Directors, to consider it in Octo¬ 
ber ; it was purchased within a few weeks. 

Q. Now, was there any work done on the house before 
anyone moved into it after the Home Ship purchased it? 
A. I think the Home Ship had a little leak to fix up in one 
corner of the roof where the ceiling was disturbed. 

Q. Was it renovized, or anything like that? A. By the 
Home Ship? 

Q. Yes. A. No. 

Q. Did anyone live in the house between the date that 
the Home Ship purchased it and you and Mr. King went 
into the house to live? A. I do not know of anyone. 

Q. So it is a fact that you moved into the house about 
the time that it was purchased by the Home Ship Cor¬ 
poration? 
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Mr. Spencer Gordon: I object to that, 
i The thing is, Mr. Shipe, that you continually use the 
words “moved in” which has a connotation of “moving 
out” from some other place into that, and that is not the 
testimony at all. 

Mr. Shipe: What word would you like me to use, Mr. 
Gordon ? 

Mr. Spencer Gordon: I would say—she wants to say 
something off the record, 
i Mr. Douglas H. Gordon: No, on the record. 

Mr. Spencer Gordon: All right. 

I would say that shortly after the Home Ship Corpora¬ 
tion purchased the house Mr. and Mrs. King began to spend 

their time in the house to the extent that they were in 
185 the District of Columbia. 

By Mr. Spencer Gordon: 

Q. Is that correct, Mrs. King? A. Correct. We began 
to make our temporary stops there. 

By Mr. Shipe: 

! Q. How much time have you spent there since November, 
1942? 

Mr. Spencer Gordon: That is Mrs. King, you were 
speaking of? 

Mr. Shipe: Yes. 

The Witness: Since 1942 or— 

By Mr. Shipe: 

i Q. (interposing) Since November, 1942 when you—I am 
afraid to say “moved in”. A. Well, I have not a day to 
day journal, nor would I feel that a percentage that I told 
you was accurate. 

I do not think I stopped there, on account of other re¬ 
sponsibilities and children all over the world, more than 
fifty per cent of the time. I stopped there about that time, 
i Q. And where did you spend the rest of your time? A. 
Charlottesville, Virginia; Tucson, Arizona; Bridgeport, 
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Connecticut; occasionally New York, Long Island—when¬ 
ever you can locate a child. 

Q. Where is your residence? 

Where do you live? A. Bridgeport, Connecticut. 

Q. Bridgeport, Connecticut? A. Yes. 

186 Q. And you consider that to be your home an^l 
your domicile? A. Yes, sir. 

Q. There is not any question about that in your mind? 
A. I do not think so. I feel there is none. 

Q. And why do you say that? A. Because I believe it is 
the home of my husband that he keeps for the benefit of hi 
family and, therefore, it is my home. 

Q. You do not claim residence in Arizona or in Washing¬ 
ton or any of these other places you have mentioned, or any 
place whatever, other than Bridgeport, Connecticut? A. 
do not. 

Q. Now, have you paid taxes in Connecticut? A. Never. 
Q. Have you ever voted in Connecticut? A. Never. 

Q. Do you own any property in Connecticut? A. None. 
Q. Does the Home Ship Corporation own any property 
in Connecticut? A. It does. 

Q. What does that corporation own? A. It owns the 
piece of property on Old Battery Road known as the Blac 
Rock District, and the home of Mr. King. 

Q. Is that the place which you now claim is your resi¬ 
dence ? A. It is my home where my husband lives. 

Q. And it is the place that you claim to be your domicile|? 
Is that correct? A. I do. 

187 Q. You claim that to be your domicile rather thab 
Washington because your husband claims it to be 

his domicile? 

Is that your sole reason for it? A. Am I allowed to speafc 
off the record? 

Mr. Spencer Gordon: No, I do not think so, not unless 
he agrees. 

The Witness: I understand the wife is domiciled whei^ 
her husband lives and, for that reason, I assume that I ar[i 
domiciled where my husband’s home is. 
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By Mr. Shipe: 

I Q. And that is your real reason? A. Not fully. 

Q. Your real reason is because you think, under the law, 
your domicile is where your husband’s is? A. That is only 
the legal reason; that is only the legal reason. 

Q. You do not claim domicile in Arizona? A. I vote in 
Arizona. 

i Q. Do you claim that as your domicile? A. I think I 
covered the answers to the domicile. 

Q. Do you claim it as your residence? A. I think I cov¬ 
ered my domicile and my residence. It is in Bridgeport, 
Connecticut, Old Battery Road. 

Q. You pay taxes in Arizona. 

Is not that correct? A. I do. 

Q. You file your income tax returns in Arizona? A. I do. 
Q. When is the last time you voted in Arizona? 
188 A. The last election, and my ballot was six hours 
late, so I have been reregistered. It was held up in 
the mails. 

Q. I think you stated you had never filed any tax returns 
of any kind in Connecticut. 

Is that correct?. A. Yes. 

i Q. You were married in, you and Mr. King were mar¬ 
ried in New York Citv? A. We were. 

Q. In 1939? A. You are right. 

Q. And by whom were you married? A. A clergyman 
whose name I have forgotten. 

Q. What church was it? A. I myself am an Episcopal¬ 
ian, but I think we were married in either a Methodist or 
a Baptist—can I ask my husband? 

Mr. Shipe: Yes. 

Mr. Harry 0. King: I was so terrified when I answered 
before and you objected—may I answer now? 

Mr. Shipe: Yes. 

Mr. Harry O. King: By a Methodist or a Baptist clergy¬ 
man. I think he was a Baptist clergyman. 
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By Mr. Shipe: 

Q. And after the marriage or some two months, it was 
some two months before you went to Connecticut. 

Is that right? A. Our children came home when school 
let out, in early June, and we went to Connecticut a little 
bit before that to prepare for them. 

189 Q. And how' long did you stay in Bridgeport at 

that time? A. Mv recollection was until verv late 

*> * 

autumn. 

Q. And where did you go from there? A. This is 1939? 
Q. Yes, ma’am. A. I would not be able to tell you my 
calendar as I sit here, because I travel a great deal. 

Q. Did you go to New York City? A. I could not pos¬ 
sibly tell you. 

Q. Do you know whether you spent the winter in New 
York City? A. I never spent the winter in New York City. 

Q. Did you go out west? A. Probably; probably several 
times. 

Q. And when did you get back to Bridgeport after that? 
A. I am sorry but I cannot tell you truthfully and exactly 
which I know you want me to do. 

Q. Can you tell us approximately when you got back to 
Bridgeport? A. You are talking about 1939 and that was 
four years ago. 

I go west frequently to attend to our businesses out there. 
I also go to the Pacific Coast where I have an invalid only 
aunt and stay with her a great deal and I cannot tell you 
my moves. 

I might be able to tell you my moves if I went through 
my papers and made a laborious process of it. 

Q. When you left in the autumn of 1939, and that is this 
year you were married, did you and your husband g{> 

190 together? A. I do not remember. 

Q. Did you return to Bridgeport before 1940? A 
I do not quite understand that question. I am sorry. 

We lived— 
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i Q. (interposing) You stated that you left Bridgeport 
in the autumn of 1939 and you do not know just where you 
went. 

i Now, what I am asking you is this: 

Did you return to Bridgeport prior to 1940? A. 
Probably. 

iMr. Spencer Gordon: My recollection is that she said 
she did a great deal of travelling. 

Mr. Shipe: I understand that. 

Mr. Spencer Gordon: I do not remember her saying that 
she ever left Bridgeport. 

! The Witness: I really want to be helpful and explain 

to vou. 

•> 

Mr. Shipe: I understand that. 

The Witness: I had to go West frequently, sometimes 
on very short notice, and whether I happened to go west 
on that particular autumn or during that particular 
autumn, I do not remember as I sit here; I do not know 
but I think I could find it out some way if I went home and 
went through my old records. 

By Mr. Shipe: 

Q. Do you have any method or any way in which you 
can tell us, accurately, how much time you spent in Bridge¬ 
port since you were married in 1939? A. I would not say so. 

Q. You understand the question? A. You asked me if 
I had any way of giving you an accurate statement 
191 of just how long I had been in Bridgeport since 1939. 

Q. How much time have you spent there, yes, 
ma’am. A. Well, I cannot tell you as I sit here; I can make 
an effort to find out. 

Q. Well, how much time have you spent in Bridgeport 
since November, 1942? A. Intermittently in the summer 
of 1943 and definitely in August. 

iQ. Now, how many times did you go up there and how 
long did you stay during the summer of 1943—and give us 
the month if you can? A. I cannot do that. 
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I ran up whenever I thought that something needed at 
tending to. 

I like to look over the home. We have it always in readi¬ 
ness to live in at any minute; every bed is made and it is 
dusted four or five times a week and I just like to keep an 
eye on it. 

I do not— 

Q. (interposing) You were there in August, 1943, weij 
you not? 

Is that right? A. Yes, sir. 

Q. And a portion of September? A. Yes. 

Q. And you were there how many times prior to that, 
you know? A. I do not know as I sit here. 

I do not think of registering if I run up there cjr 
192 writing it down on any calendar or anything. 

Q. Would you say two or three or four times? 4* 
Easilv four. 

Q. Easily four times? A. Yes. 

Q. More than that? A. I would say so. 

Q. How many more? A. That I could not answer. Theije 
is no use pretending I can. 

Q. Did your husband go with you each time you wei|t 
up there? A. Sometimes. 

Q. When you went up in August, 1943, did you go u 
there on a vacation? A. W^ell, my youngest son had his 
first furlough from the Army and expressed a desire to go 
home. So, wanting to have it a happy homecoming I urged 
my daughter to come and bring all of my grandchildren, 
and I urged my daughter-in-law to come and bring all c\i 
her children, and they did, and we made it a home time fcjr 
the boy on furlough. 

Q. Would you say you were up there in June, 1943? A. 
Well, I said before that I had been up many times, but 
did not know the dates. 

Q. Would you say you were up there prior to June, 194^? 
A. I think the fairest thing to say is that— 

Q. (interposing) I mean between November, 1942, an'^ 
June, 1943. A. November what? 


\ 
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193 Q. November, 1942, and June, 1943: Would you 
say you were up there at that time? A. Well, I was 

up in Bridgeport most of the summer of 1942. 

I kept the house completely open all summer until Novem¬ 
ber, because at that time— 

Q. (interposing) I am speaking now of between Novem¬ 
ber, 1942, and June, 1943: Were you in Bridgeport? A. I 
would have no way of conscientiously telling you how often 
or when. 

Q. Did you approve of the purchase by the Home Ship 
CQrporation of the house at Bridgeport? A. I did. 

Q. Was that also purchased as an investment? A. I 
would say very definitely. 

Q. What? A. Very definitely, as well as a home; as a 
fine, conscientious, investment and a home. 

Q. You bought it for both purposes? A. We bought it 
for our home primarily, but in so doing we felt we were 
conscientious. 

Q. Do you never intend to go back to Arizona and claim 
that as your domicile? A. I hope to go back to Arizona 
many many times, but I understand my domicile is not a 
matter for an individual designation. I understand the 
law decides where my domicile is. 

Q. Do you continue or do you intend to continue voting 
and making your tax returns, Federal and State, in Ari¬ 
zona? A. So far as I know. 

194 Q. What? A. So far as I know. 

Q. The only reason then that you claim Bridge¬ 
port as your domicile is because you think the law compels 
you to do that. 

Is that right? A. Not at all. It is because I love it and 
have made my home there. I have dug in and I have the 
sweetest garden, and the furniture is perfect, and the chil¬ 
dren’s photographs are all there, and the children all love 
it, and we know the neighbors, and it is a home in every 
sense. 
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Q. And you say you intend to go there to live after the 
War is over and after Mr. King severs his relations with 
the Government? A. Would you mind giving me that ques¬ 
tion again? 

The Reporter (reading): 

“Q. And you say you intend to go there to live after the 
War is over and after Mr. King severs his relations w:.th 
the Government ?” 

The Witness: If that is his plan and wish I feel thai: a 
wife goes where her husband goes happily. 

Mr. Shipe: That is what they ought to do. 

The Witness: Lucky ones do. 

By Mr. Shipe: 

Q. You also approved of the purchase of the house at 
1815 Q Street, in Washington, D. C., by the Home Ship 
Corporation? A. Yes, sir. 

Q. You purchased that only for an investment? Aj I 
w r ould say so, completely. 

195 Q. You say that notwithstanding the fact that you 
entered into that house to live, just about the time 
of its purchase by the Home Ship Corporation—is that 
correct? A. The Directors met— 

Q. (interposing) Wait a minute. See if we can get an 
answer— 

Mr. Spencer Gordon (interposing): That is a pretty long 
question to answer “yes” or “no”. 

The Witness: The Directors met and approved the in¬ 
vestment as such. 

Mr. Shipe: I understand. You have just testified to 
that. 

Will you read the question back? 

The Reporter (reading): 

“Q. You say that notwithstading the fact that you 
entered into that house to live, just about the time of its 
purchase by the Home Ship Corporation—is that correct?” 

The Witness: Well, we stopped temporarily in a build- 
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ing which is owned by the Home Ship Corporation, the Di¬ 
rectors of whom bought it primarily as a good investment. 

By Mr. Shipe: 

Q. But you and Mr. King were the first people that went 
into the house or moved into the house or lived in the house 
or resided in the house after it was purchased by the Home 
Ship Corporation, 

Is that right? 

Mr. Spencer Gordon: We object to the form of the ques¬ 
tion. You are presupposing an answer to a lot of things 
when you talk about residing here. 

196 There is no objection to her saying whether they 
were the first people to enter the house and sleep in 
it and eat there. 

The Witness: As a matter of fact I think that several of 
the prospective temporary occupants went in all at the 
same time. 

By Mr. Shipe: 

Q. Is that your answer? A. Yes, that is my answer. 

Q. Now, I understand that the Home Ship Corporation 
owns some other homes—or—one in Santa Barbara, Cali¬ 
fornia? A. The Home Ship Corporation has a hotel which 
extends over two blocks and, in addition to that, it has eight 
houses that it rents. 

Q. Now, where are they? A. One in California; one is 
in Bridgeport, Old Battery Road; five are in Tucson, and 
one they own in Washington is operated by themselves as 
they operate the Arizona Inn. 

Q. And when you go to Tucson, you live in one of those 
homes or stay in one of those homes ? A. If we do we rent 
it or we are put up as hotel guests. 

1 Q. And that is also true of the home in Santa Barbara, 
California? A. Yes, sir. 

1 Q. And you also pay rent on the house in Bridgeport, 
Connecticut? A. My husband does. 

Q. On Old Battery Road? A. My husband does. 



95 


197 Q. So, in any of the places in which you might 
stay you pay rent to the Home Ship Corporation ? 

A. Yes, sir, and some of our children do; they pay rent. 

Q. Now, do you have a written lease on any of the placets 
with the Home Ship Corporation? A. Who— 

Q. (interposing) I am speaking of you now, individually, 
or Mr. King, if you know. A. Well, I do not think we occu¬ 
pied the one in California except for one month which 
would be probably two or three years ago, at which time 
we paid our rent but I do not imagine, for that month, vfe 
had a formal lease. 

Q. Did you have a formal lease in any of the other 
places? A. We have no formal lease with Black Rock. 
Mr. King pays the rent annually, and the five houses in 
Tucson are all formally leased to the present occupants. 

Q. I am speaking about you and Mr. King: 

Do you have a formal written lease on any of those prop¬ 
erties with the Home Ship Corporation? A. The only ore 
we.occupy is the Bridgeport one. 

Q. Well, do you have a written lease on any of their ? 
A. We have no written lease for the only one we occupy 
which is Black Rock, and w r e have nothing to do with the 
others. 

Q. Now’, you pay rent on the property here in Washing¬ 
ton, 1815 Q Street? A. No. 

Q. You do not? A. We do not pay rent. 

Q. Well, w’hat do you pay? A. I pay $300 a month 

198 for my room and board and my husband pays $300. 

Q. And your husband pays the same amount? A. 

Yes, sir. 

Q. But you do not have any written lease w'ith the Home 
Ship Corporation? A. No. 

Q. Now, how’ is that money paid to the Home Ship Co r- 


poration? A. In my own case I write a check from niv 
personal check book and send it to the bank and deposit ft 
in the Home Ship Corporation account. 

Q. And does Mr. King do the same? A. He does. 
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Q. And how is that paid? How often is it paid? A. 
Monthly. 

Q. Does your daughter live with you in Washington or 
has she at any time? A. She comes down occasionally and 
when she does brings her three children and sometimes a 
nurse and they stay with us for quite long periods and— 
does that answer the question? 

Q. Do they pay rent to the Home Ship Corporation? A. 
Well, I consider it my privilege to call them my guests and 
pay the rent for them which I do. 

• •••••• • * * 

202 Q. Go ahead and answer in your own way then. 
A. Well, in 1926, I was left in charge of our affairs 

and become very interested in disabled Veterans, and, try¬ 
ing to help them earn a legitimate living, and I went to 
Tucson and the Mayor and the Masons gave me a church 
and I put machinery up in it and had these boys instructed 
as to how to earn their living. 

I did very nicely for them until the depression. I sold 
as much as $30,000 to $50,000 a year of their wares and 
what they made after instruction. 

At that time the depression came and they were geared 
to produce furniture very rapidly and I thought that, as I 
could not sell ft, maybe I could make it earn for them by 
building houses and letting them furnish them. I thought 
maybe other people would do the same thing. That is the 
way I got into the real estate-building picture, but they 
made furniture so fast that houses were inadequate to con¬ 
sume it, so I built a hotel and, at that time, they had gotten 
on their feet and it no longer had to go on as a corporation 
in their behalf because they were independent. But I was 
left with a phenomenal amount of real estate and I felt 
very uneasy about having so much real estate not function¬ 
ing in a businesslike way, so I decided to incorporate, 

203 and did so, and that was my reason for forming the 
Home Ship Corporation, to incorporate the real 

estate that I had become responsible for, as a protection 
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for my children and heirs if anything happened to me 
suddenly. 

******* 

207 Q. Now, do you draw a salary or get compensation 
from the Home Ship Corporation? A. I do. 

Q. And what is your compensation? A. $12,000 a year. 
Q. And where are you paid that? A. By myself to my¬ 
self wherever I am standing. 

Q. Wherever you happen to be? A. Yes. 

208 Is that paid monthly? A. Yes. 

Q. And you deposit your checks in your banking 
institution ? A. I deposit my checks in my personal check¬ 
ing account. 

Q. And is that in Washington? A. No. 

Q. Do you have a bank account in Washington? A. No. 
Q. Where is your bank account ? A. The Chase National 
Bank. 

Q. New York City? A. Yes, and it has been for thirty 
years. 

Q. Do you have a bank account in Bridgeport? A. No. 
Q. Do you have a bank account in Arizona? A. Home 
Ship Corporation has. 

Q. Yo do not have any personal account there, do you? 
A. No. 

Q. You were in Congress from 1933 to ’36. 

Is that right? A. Yes.. 

Q. Did you stay in Washington, after you left Congress? 
A. No. 

Q. Where did you go then? A. Well, I went back to 
Arizona and then I moved around. 

Q. You devoted most of your time to Arizona? 

Is that right ? A. From 1936—well, I went back to 

209 Arizona and then I travelled around seeing my chil¬ 
dren and my old aunt and occasionally New York. 

Q. And when did you come back to Washington? A. 
Well, I intermittently and temporarily began coming down 
here with my husband when my husband came. 
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i Q. Where would you say you were living at the time just 
prior to your marriage to Mr. King? A. In Arizona and 
with a little headquarters in New York. 

Q. You lived or rather you stayed at the house on Ninety- 
Second Street in New York? A. Yes, sir. 

Q. And that is owned by your— A. (interposing) By 
my son. 

Q. By your son? A. Yes. 

Q. The Home Ship Corporation has nothing to do with 
that? A. Nothing. 

Q. Then, the next time thereafter that you came to 
Washington was with Mr. King when he came here to go 
with the War Production Board. 

Is that right? A. You mean after our marriage? 

Q. Yes. A. That is the first time that there was any rea¬ 
son we have had to be down here. 

i Q. Were you here— A. (interposing) I beg your 
pardon? 

Q. Were you here during that period between the date 
of your marriage and the date Mr. King took up his 
210 work for the War Production Board? A. I believe 
I was here two days. 

Q. You came here with Mr. King when he came here to 
join the War Production Board. 

Is that right? A. Intermittently. 

Q. What ? A. Intermittently I stopped. 

I think I explained that I ran the house in Bridgeport 
and kept it open for the youngsters all of the summer of 
’42. You see one of them was still in college. 

Q. Well, when did you go to Washington to actually stay 
with Mr. King? A. I must try to be very accurate in this: 

When my husband’s temporary war emergency, work 
with the War Production Board brought him down here it 
was not possible for me to even come either intermittently 
or temporarily excepting rarely and I tried to build it up 
and be here a little more of the time—I had so many irons 
in the fire that I had to have it that way. 
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Q. You were here at the time of the purchase of the housp 
at 1815 Q Street. 

Is that right? A. Yes. 

Q. And you have been here with him most of the tim^ 
since that date? A. Not *‘ most of the time ,, I am sor 
to say. 

Q. I think you testified a while ago that you would sa; 
sixty per cent of the time. A. I thought I said abou 
211 fifty per cent of the time; I said fifty-fifty, but tha 
was again a very inaccurate statement, with nc^ 
calculation. 

Q. I think you said the balance of the time you were 
travelling or spent some time up in Bridgeport or out 
West? A. I was out in Arizona a good part of February, 

Q. I believe you stated, Mrs. Kang, that the purchase by 
the Home Ship Corporation of the house at 1815 Q Street 
was purely for investment purposes? A. I did not meaij 
to say “purely” but I said that the Home Ship Corporaj 
tion directors felt that its purchase was a sound investment 

Q. Whether it be for a home or for any other purpose^ 

Is that right? A. Yes. 

Q. Now, the Home Ship Corporation operates that house 

Is that right? A. Yes. 

Q. Do they make money on it? A. I would say that wa^ 
a question I would like to ask whether I am supposed to 
answer or not. 

Mr. Spencer Gordon: Well, I think that is a proper 
question on these issues. Yes, you can say whether theyf 
made money or whether they have not made money. 

I do not think he will ask you the details of it. 

The Witness: All right. Well, our revenues are slightly 
in excess of our costs. 

By Mr. Shipe: 


Q. Would you say that your revenues are in excess 
212 of your entire overhead including reasonable inter¬ 
est on your investment? A. Yes, sir. Yes, you 
stated it, I think accurately “reasonable”. 
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I Q. And, of course, you take into consideration the in¬ 
come to the Home Ship Corporation of the amount which 
you and Mr. King paid for the Home Ship ? 

Will you give us your answer? A. Will you say that 
again? 

The Reporter (reading): 

i “Q. And, of course, you take into consideration the in¬ 
come to the Home Ship Corporation of the amount which 
you and Mr. King paid for the Home Ship? 

Will you give us your answer ?” 

By Mr. Shipe: 

Q. As a part of income of the Home Ship Corporation, 
i Mr. Spencer Gordon: You mean the $600 a month? 

Mr. Shipe: Yes. 

The Witness: Oh, yes. 

I would like to be awfully clear and helpful to you so 
that you won’t think you have to fog on this thing. 

Mr. Shipe: I think you have been very fair. 

The Witness: Thank you. We pay revenue, $300 a 
month each. Some of our friends who wish to stop here in 
war emergency work have asked if they might do the same 
and they have contributed substantial sums and have paid 
in revenue and when, as I said before, my children and 
grandchildren stop here I meet their obligation, though 
they occasionally send a check but I send it back, and the 
whole thing is very balanced, very bona fide, and I 
213 would say clean cut and reasonable, just the way 
you put it. 

By Mr. Shipe: 

i Q. And those items which you have just mentioned com¬ 
prise the actual income? A. The revenue. 

Q. To the Home Ship Corporation? A. The revenue to 
the Home Ship Corporation comes from the occupants of 
this place. 

i Q. And I suppose you have a very restricted clientele— 
I do not like to call them tenants—in your house? A. Well, 
again, if it will help you any, I will just give you—you stop 



me when I have told you all you want to know—I imagine 
that there have been about fifty people stop there this year, 
older women, older men, a raft of Privates and most of 
their sweethearts connected with the young people we 
know, and we have had six grandchildren all with the mea¬ 
sles for two months, and we have Officers, and we havd 
Navy and military men passing through that we happen 
to know. We had a President of a bank from Arizona who 
came here for a dollar a year and he and his wife came and 
would not stop with us unless they could—would not— 
wanted to just pay as we pay, so they stayed all winter. 

Does that clarify it for you? 

Mr. Shipe: Yes. 

By Mr. Shipe: 

Q. You belong to the 1925 F Street Club? A. Yes, I be¬ 
long to the 1925 F Street Club. 

Q. How long have you been a member of the 1925 
214 F Street Club? A. Ever since I was in Congress. 

I also think I am an honorary member of a news¬ 
paper club here that I never go to, but I am a little hazy 
about the name; I get notices all the time. 

Q. The National Women’s Press Club? A. I think they 
call it the American Women’s Press Club. 

Q. Do you pay any dues at the 1925 F Street Club? A. 
My husband pays them. 

Q. He became a member automatically when you were 
married ? 

Is that correct? A. Well, we were non-resident mem¬ 
bers, both of us. 

Q. You say you were non-resident members? A. Yes. 

Q. When you were married? A. I am a non-resident 
member of the Junior League Club in New York. 

No, I was a member of the F Street Club when I lived 
here and was a Member of Congress. 

Q. You are now an active member of the 1925 F Street 
Club? A. No, I—you see, I am married and that took it 
out of my hands entirely. 
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Q. Is Mr. King an active member? A. Well, he would 
have to answer that. 

! Q. Are you a member of any church in Washington? 
A. No. 

Q. Do you attend church here? A. No. 

* 215 Q. Do you have any other affiliations in Washing¬ 
ton than those of which we have been advised? A. 
Not that I know of. 

Mr. Shipe: That is all. 

Examination by Counsel for the Defendants 

By Mr. Spencer Gordon: 

Q. Mrs. King, I am just going to ask you two or three 
questions: 

As I understand it, all of the people who go to this 1815 
Q Street house pay for going there, either they pay them¬ 
selves or else they are your guests and you pay for them? 
A. Or someone’s else guests. 

Q. Someone pays for each one? A. Yes. 

Q. It is operated by the Home Ship Corporation? A. 
Yes. 

Q. As that kind of a proposition ? A. Yes. 

Q. Has that been the situation ever since it was opened, 
ever since the place was opened? A. Oh, yes. 

Q. And long before this suit was started? A. In Novem¬ 
ber when the Home Ship bought it it operated from the day 
the Home Ship bought it. 

Q. And that has been continuous down to the present 
time? A. Absolutely. 

Q. And I think you said from forty to fifty people had 
been there in addition to you and Mr. King since the 
216 first of the year? A. Yes, sir. I could name them 
if anyone wants me to. 

i Mr. Shipe: You do not mean at any one time ? 
i Mr. Spencer Gordon: No, not at any one time. 

1 The Witness: No; they could not be taken care of. 
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By Mr. Spencer Gordon: 

Q. How many could be taken care of at one time, ap¬ 
proximately? A. Well, we were twenty-two in the house 
for three months this Spring. 

Q. Where were you born, Mrs. King? A. Boone County, 
Kentucky. 

Q. And where did you live as a young girl ? A. Betweeh 
St. Paul, Minnesota, in the winter and Boone County, Ken¬ 
tucky, in the summer. 

Q. Where did you attend school? A. Public school i:i 
St. Paul, Minnesota, Miss Chapin’s and Miss Spence’s i:i 
New York. 

Q. And you were first married to Robert Munroe 
Ferguson. 

Is that correct? A. Yes. 

Q. And where was that marriage? A. At my uncle’s, 
Mr. Cutcheon’s home, Frank Cutcheon’s home, of Locust 
Valley, Long Island. 

Q. Then where did you go? A. We lived in New York 
for a short time, and then went to Saranac Lake on account 
of his illness, and then when I—I do not remember the date, 
but when I was twenty-four we homesteaded in the Burro 
Mountains in New Mexico, and lived there sixteen years. 

Q. And then he, Mr. Ferguson, died? A. Yes. 
217 Q. When was that? A. In 1923. 

Q. Then where did you live? A. I continued to 
live in New Mexico until I married General Greenway a 
year later. 

Q. General John C. Greenway? A. Yes. 

Q. And that was in 1924? A. Yes. 

Q. Then where did you live? A. We lived in Bisbee, Ari¬ 
zona, and Ajo. 

Q. Is General Greenway alive? A. No, he is not. 

Q. When did he die? A. In 1926. 

Q. Now, did you own any property in Ajo or do you now? 
A. I do. I own a home. 
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Q. Where have you voted? A. Ajo, Arizona, and New 
Mexico many years ago. 

Q. You were a former Congresswoman ? A. I was. 

Q. During what period? A. I was elected in a special 
election in 1933 and re-elected in 1934 and remained in 
Congress until 1936. 

Q. And from what state were you elected as a Member 
of Congress? A. Arizona. 

218 Q. And, of course, you were in Washington while 
j you were in Congress? A. Except when I went 
home. 

Q. And that is when you joined this F Street Club? A. 
Yes. 

Q. Where did you make your Federal Income Tax Re¬ 
turn? A. Phoenix, Arizona. 

Q. And do you pay a state income tax in Arizona? A. 
I do. 

Q. Now, I think you stated that you married Mr. King 
on April 22,1939. A. Right. 

! Q. Have you any intention to live permanently in the 
District of Columbia? A. None whatever. 

Q. Are you or do you have any church affiliation in Ajo ? 
A. Yes. I am the trustee of the Community Church. 

Q. Do you belong to any societies in Ajo? A. Yes. I 
am a member of the American Legion Auxiliary in Ajo, and 
in Tucson I am a member of the Spanish American War 
Veterans’ Auxiliary, and the Business and Professional 
Women’s Club and the Federated Women’s Club, 
i Q. This American Legion, do they make some use of your 
home? A. Yes. The U. S.—what is the recreational 
term—U. S. 0. have taken over the Legion’s home and they 
have moved up to our house. 

*•*•••* • • * 

219 Q. How old is your son, Mr. John Greenwav? A. 
Nineteen. 

Q. Nineteen? A. Yes. 

i Q. And you say he owns the house in New York on 
Ninety-Second Street in New York City? A. Yes. 
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Q. Do you know how long he has owned that and how 
did he acquire it, if you know? A. Are these relevant 
questions ? 

I am happy to answer them if they are. 

Mr. Spencer Gordon: Yes, I think so. 

The Witness: I see. He has owned it since 1938 and 
is in an account of which I am guardian over, and I gaVe 
him and paid a gift tax on most of it, and some of his monfey 
is in it. 

By .Mr. Shipe: 

Q. And in whose name is the title? A. John Selmps 
Greenway. 

Q. And he is a minor, is he? A. That is quite an iss^ie 
since he is in the Army, in the Armed Forces, and ninetee^i, 
and it seems to be quite an issue. 

I do not really think I have been able to get the answer. 

Q. You say the house was purchased out of a trust fund? 
A. No. I say I contributed, gave him and paid the gift tax 
on it. 

Q. You gave the house to him? A. Not quite all of ^t, 
but I rent it from him. 

220 Pardon me? A. I pay him rent for it. 

You pay him rent when you are there? A. Yes. 

Q. Do you pay him rent all the time? A. Yes. 

Q. Do you pay him annual rent ? A. This year I did n^t 
pay a rent, but I gave him a gift instead so that he wou 
not be out any. 

Q. How much rent do you pay him? A. It is varie| 
according to whether we have been there or not. 

Q. Do you know how much rent you paid per year? 

It has been closed some time, as this year, and it was 
quite legitimate to rent it, so I gave him a gift and it h^s 
averaged about $4,000 a year. 

Q. When you and Mr. King are in New York you stay qt 
this house. 
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I Is that correct? A. When Mr. King and I are in New 
York we stay at that house. 

«•••••• • * # 

224 Harry 0. King was resumed • * • 

• • * * • • • * # * • 

226 Mr. Gordon (interposing): Mr. King has read 
over his testimony and he wants to correct one state¬ 
ment he made the last time. 

Mr. Shipe: All right. 

The Witness: You asked the question as to how much 
time I spent in Bridgeport from 1933 to 1942 and I esti¬ 
mated sixty per cent. 

In thinking that over, I remembered that that included 
the year that I was with the N. R. A. here, and the year that 
I worked in New York with the Copper Code Authority, 
i I did a lot of work in the reorganization of Munson Line 
also. 

i So I think probably thirty per cent would be a better est^ 
mate of the time. 

• **#*•#**• 

i Q. Mr. King, you were in Washington in 1934. 

Is that correct? A. Yes. I was in Washington from 
June, 1933, to June, 1934, with the N. R. A. 

227 Q. When you left Washington, w’here did you go? 
A. I went back to New York; I went up to New York. 

! I then took over the job of Managing Director of the Cop¬ 
per Code Authority. 

1 Q. And how long did you stay in New York? A. I stayed 
there just a year. 

Q. Is that the year 1935? A. Well, that would be from 
June, 1934, to June, 1935. 

Q. And then where did you go? A. Then I went back to 
Bridgeport. 

i Q. Did you go to Bridgeport in June, 1935? A. Yes, 
June, 1935; on or about that: It may have been July or it 
may have been May. 
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. Q. And how long did you stay in Bridgeport after th^t? 
A. Well, to the best of my recollection I stayed there con¬ 
tinuously, more or less continuously, for about a year. 

Q. You say from June, 1935, to June, 19-36? A. Ab^ut 
that. 

I would not remember exactly when in 1936, but that! is 
about the time I was there. 

Q. You stayed in Bridgeport? A. Yes. 

Q. I think you told us before that you left Fairfield, ab<|ut 
when—or Bridgeport? A. Well, I was in and out of Bridge¬ 
port and Fairfield from 1936 on until 1939. 

My former wife and I separated about 1936 and I -Was 
spending some time in Bridgeport. I stayed at a frienq’s 
house there. 

I spent some time in New York; I spent quite a 
228 little time commuting to Washington. 

At that time I was working a good deal on the 
Munson Line. 

Q. When were you divorced, Mr. King? A. I think it 
was in 1938; maybe it was 1937. 

I would not be sure of that. 

Q. Where were you living at the time of the divorce? A. 
Well, I was living at a little of every place: 

I was in Chicago about that time; I was in New York 
about that time; and I spent quite a little time in Bridge¬ 
port. 

As a matter of fact, I was in the course of getting a 
divorce. 

It was rather difficult: I could not stay with my former 
wife. 

Q. Is it not a fact that you left Connecticut and went 
New York quite some time before the divorce was granted? 
A. I would not say “I left” there, Mr. Shipe. 

I was in and out of Bridgeport. I spent a large amount 
of time in Bridgeport and I spent a lot of time in New 
York. 
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Q. I think you told us you sold your house at Fairfield 
when you testified before. 

Is that correct? A. Yes. 

Q. As a matter of fact, the house was foreclosed, was it 
not? A. No, I do not think so. 

Q. In whose name was the house that you had at Fair- 
field? A. I think the house was in the name of the Housa- 
tonic Company, which I owned. 

Q. And you do not recall that there was a fore- 
229 closure and that that house was sold under the fore¬ 
closure? A. Well, when it was—I do not remember 
the exact details: 

The Housatonic Company bought all the stock in a real 
estate firm up there called Sturgis Estates, Incorporated, 
in 1929, and Sturgis Estates, Incorporated, developed a 
piece of property there of about eighty acres, put roads in, 
gas and electric lights, and then the Housatonic Company 
built a rather large house there which was built for me. 

That development started in 1929 and it was all rather 
large and expensive houses, and people were not buying ex¬ 
pensive houses during that time. 

About 1935, the Housatonic Company abandoned Sturgis 
Estates, Incorporated, and I have forgotten the details how 
it worked out. 

I There was a mortgage on the property and a lot of trad¬ 
ing back and forth. 

Q. As a matter of fact, you never did own the house, did 
vou? 

Mr. Gordon: Let me finish. Go ahead. 

By Mr. Shipe: 

Q. I beg your pardon. 

I thought you had finished. • 

Will you continue? 

i A. Well, it was in the name of the Housatonic Company 
which I owned, and it was my home, and then we finally 
made a settlement and turned the property back. 
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What I mean by that is that Sturgis Estates was liqui¬ 
dated and closed out. It was not a good investment. 

230 In trading that out, the large house was sold to 
man by the name of Davis and Mr. Sturgis, who had 

the mortgage on Sturgis Estates ’ property, was paid some¬ 
thing, I think in the neighborhood of forty or forty-five 
thousand dollars, and I got the balance of the purchase price 
which was something over fifty thousand dollars. 

I do not think there was any foreclosure; it was a sort 
of a trading out thing and a question of liquidating that 
operation. 

Q. You are sure there was no foreclosure? A. I am 
quite sure. 

Maybe I had better look it up. If you think there was or 
have anything that shows there was—I have forgotten a|ll 
the legal steps that were taken to try to clear up the title. 

I know Mr. Sturgis was quite anxious to get the tit 
cleared up on Sturgis Estates, Incorporated. 

Q. You know they got a judgment of $17,289.62 againk 
the house—against the Housatonic Company? A. You sa 
—who got a judgment of $17,289? 

Q. You know there was a judgment entered against tl} 
Housatonic Company? A. I do not remember that. 

Q. For that amount? A. It was quite complicated. 

Mr. Sturgis was quite anxious to get clear title to it an 
I was quite anxious that the title be cleared, that he g^t 
clear title to Sturgis Estates, Incorporated. 

Q. But, so far as you were concerned, yourself, indi 
viduallv, you never had title to a house in Fairfield o^ 
Bridgeport, Connecticut. 

231 Is that true? A. No, that is not true. 

In 1924 I bought a house in Brooklawn Park, which 

was in the city limits of Fairfield, Connecticut, but it i$ 
really quite close to Bridgeport, and I sold that house. 

I lived there until 1930, I think it was, and sold that 
house. That house I owned myself. 


110 


! Q. But you did not own the house that you told us you 
sold in 1936? A. No. The house in Fairfield was in the 
name of the Housatonic Company, but I owned all the stock 
in the Housatonic Company. 

Q. Now, can you tell us just when you left Fairfield, Con¬ 
necticut? A. Well, I don’t know as I understand just what 
you mean by “left Fairfield, Connecticut”. 

I was in and out of Fairfield, Connecticut, a good deal, 
i I would say it was in—I think it was in 1936, I think, 
that my wife and I separated, and she bought another house 
there. 

Q. She remained there and you left the state, 
i Is not that correct? A. No, I did not leave the state. I 
left her home because we agreed to get a divorce and sepa¬ 
rate, and it was a little embarrassing for me to continue to 
live in the same house that she did. 

Q. Did not you move into New York City? A. Well, I 
stayed, as I have told you, I stayed at hotels in New York 
City, and I w T ould go up to Bridgeport a few times, 
i Q. Did not you lease an apartment in New York 

232 City? A. For a short time, yes. 

Q. And where was that located? A. On Seventy- 
fifth Street. 

I Q. Do you know the number? A. No, I don’t know the 
number, but it was between Madison Avenue and Park Ave¬ 
nue on Seventy-fifth Street. 

Q. Did you live at any other place in New York City? 
A. Oh, I lived at the Barclay Hotel a while and I stayed at 
the Ambassador Hotel a while, and I stayed at the Commo¬ 
dore a while, and I stayed at the Black Rock Yacht Club in 
Bridgeport a while, and I went out to Chicago and was 
there working on some things for quite a little while. 

Q. Did you ever live at 840 Park Avenue? A. No. 

Q. In New York City? A. No. 

Q. Did you ever own a house up on Ninety-Second Street 
in New York City or live in a house up on Ninety-Second 
Street in New York City? A. Mrs. King and I were mar- 
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ried in April of 1939 and we stayed there for about a mon^h, 
or a month and a half. 

Q. You owned that house? A. That house Mrs. King— 
Mrs. King bought the property and remodeled it and ga(ve 
it to her son John Greenway. 

Q. Do you know when she gave it to him? A. I do not 
remember, Mr. Shipe. 

Q. Do you know how old John Greenway was at the time 
your wife Mrs. King gave him the house. A. wdll, 
233 he was, oh, I imagine fifteen or sixteen years o^d. 

She acted as guardian for him. 

Q. Mrs. King, your present wife, was living in New York 
City at that time, was she not, before you were married? 
A. Yes. Her boy went to Andover to school, and she wanted 
to be near him, and she took an apartment in New York 
for, I think, one year. 

Q. She was living there during 1937 and 1938? A. I <jlo 
not remember exactly when she came there. I would haye 
to check that. 

It was about that time. 

Q. You were living in New York during that time, weij’e 
you not? A. I was not living there, no; I was not living 
in New York at that time. 

I was in and out of New York, as I told you. I was in 
great many places. 

Q. Did you ever give your residence as New York Cit 
at any place that you know of ? A. I understand this mar¬ 
riage license shows my address as the Hotel Ambassador 
and I may have, on occasions when I went down to Ne^y 
York City, I would say ninety-eight per cent of the time 
I am always registered in hotels as a resident of Bridge¬ 
port and Fairfield. 

Q. When you took out your license to get married, you 
gave New York City as your residence, did you not. A}. 
Well, that would indicate so. 

I know that we stood in line down there— 
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Q. (interposing) There is no doubt about it? A. 

234 What? 

Q. There is no doubt about it? A. No. It is what 
that paper shows. 

By Mr. Gordon: 

Q. You started to say that you stood in line and then Mr. 
Shipe interrupted you. 

Were you going to add anything? A. We stood in line 
there and there were a whole group of people; they asked 
me questions and wrote down answers. 

I don’t remember whether they asked me my legal ad¬ 
dress or what. 

I was, at that time, stopping at the Ambassador Hotel 
and that-address was given. 

By Mr. Shipe: 

Q. Do you know what address Mrs. King gave? A. I 
looked at it the other day. I think Ajo, Arizona. 

Q. Do you know whether she has ever claimed residence 
in New York City? A. I don’t think she ever has. I am 
quite sure she has never claimed residence in New York 
City. 

Q. After you were married, Mr. King, you stayed in New 
York for how long? A. Oh, I would think it was a month 
and a half. 

Q. And then the house was bought in Bridgeport, Con¬ 
necticut. Is that right? A. Yes. 

Q. In the name of the Home Ship Corporation? A. I 
think when it was bought it was put in the name of a nomi- 
* nee, temporarily, Mr. Howard E. Caffrey, nominee, 

235 but it was bought for the Home Ship Corporation. 

Q. But the house is now held by the Home Ship 
Corporation? A. In Bridgeport, yes, sir. 

Q. And the Home Ship Corporation owns all the furni¬ 
ture in the house. 

Is that right? A. It does not own all the furniture. 
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The Home Ship Corporation owns, I would say, a sub 
stantial part of the furniture in the house in Bridgeport, 
Connecticut. 

There are some of Mrs. King’s things there and some 6i 
my things there. 

Q. And, also, the Home Ship Corporation owns the house 
at 1815 Q Street, here in Washington? A. That is right. 

Q. And owns the furniture in that house ? A. Here, yes; 
that is right. 

Q. When was the last time you were up in Bridgeport 
Connecticut, Mr. King? A. Let’s see—I am just thinking 
out loud here: December—can I ask when we took thesb 
depositions before? 

Q. October. A. October? When was it in October? 

Q. 14th. A. October 14th? 

Q. Yes. A. I think it was about a month or so ago. 

Q. Is not the house at Bridgeport closed? A. Well, th^ 
heat is turned off. 

There is a lady that goes over there every day and 
236 checks up on it and sees how it is, sees that everything 
is all right. 

I might say the beds are all made there and, turn on thp 
heat, it is ready to be lived in. 

By Mr. Gordon: 

Q. What kind of heat is there? A. It is an oil heater. 


By Mr. Shipe: 

Q. Where is Mrs. King now, Mr. King? A. She is in 
Tucson. 

She is trying to get her reservations worked out. She 
is planning to come back in the next week or so. 

Q. You are residing at 1815 Q Street now, are you not, 
here in Washington? A. Well, that is the old question. 

I am staying at 1815 Q Street. 

Q. I mean that is the same place you were when you testi¬ 
fied before? A. Yes. 
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When I am in Washington I stay at 1815 Q Street. 

! Q. And you were there at the time that you received serv¬ 
ice of process, were you, in this suit? 

! Mr. Gordon: Well, just a minute. 

By Mr. Shipe: 

Q. Were you served there? 

Mr. Gordon: I object to that. 

That is a double question: “You were there when you 
received process in this suit.” 

i First: Did he get any process in this suit? I am not 
aware that he did so. 

237 Was not it the other suit that you served him with? 

The Witness: No. 

Mr. Shipe: No. 

The Witness: No. It was this suit. 

i The sheriff, or whatever you have, that brings papers 
around came down to the office of the War Production 
Board. 

i Mr. Gordon: Do you mean the original process? 

Mr. Shipe: Yes. 

The Witness: And there was also a subsequent one— 
maybe that was the former one. 

i I have had two papers served on me and both of them 
were served in my office at the War Production Board. 

By Mr. Shipe: 

Q. You were living—I mean you were staying or living 
at 1815 Q Street? A. Yes. 

i When I am in Washington I stay at 1815 Q Street. 

i Q. When you were served by the marshal— A. (inter¬ 
posing) When I am in Washington I stay at 1815 Q Street. 

Q. (continuing) And this complaint was served on you 
by the marshal? A. When I am in Washington I stay at 
1815 Q Street. 

Q. And Mrs. King was also at 1815 Q Street at the time 
the complaint was served on her by the United States Mar¬ 
shal. 
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Is that correct! A. I think so. 

Q. You were both within the District of Columbia! A. 
Yes, sir, physically here. 

238 Q. And you had been here for how long! A. Wei 
as I have told you, I think a great many times, 

came here in March of last year and I am in and out of 
Washington ever since. 

Q. And you are regularly employed in the District of 
Columbia! A. Not regularly. I am here on a part tim^ 
basis. 

That was my understanding with the War Production 
Board. 

Q. Just what do you mean by “part time basis”! 

I don’t want to go over what we went over before, buf 
it is my impression that you are head of the Copper Divi 
sion of the War Production Board. 

A. Yes, I am head of the Copper Division of the Wa 
Production Board. 

Q. And you are what is generally known as “a dollar a 
year man”! A. Yes. I am Director of the Copper Divi¬ 
sion of the War Production Board and my arrangement, 
when I came here, was that I take on this job and give such 
time as was necessary to do an effective job, if I could, and 
it would not necessarily involve me and all of my time. 

It was clearly understood— 

Q. (interposing) Within a period of approximately six 
or eight months after you came here you bought this house 
at 1815 Q Street? A. It was about eight months. 

Q. Is that not a fact? A. It was about eight months that 
the Home Ship Corporation bought the house at 1815 Q 
Street. 

239 Q. And you moved in? A. Yes. We stay there. 

Q. And Mrs. King? A. That is right: We stay 

there. 

Q. And you have been there ever since? A. No, we have 
not “been there ever since”. 
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I have tried to explain over and over and over again, Mr. 
Shipe, that when we are in Washington we stay at 1815 Q 
Street. 

I I go away a great deal and so does Mrs. King. 

Q. I do not mean, of course, that you have physically been 
at that house every day and every hour of every day, but 
that is the place that you stop, live in, and have been since 
October, 1942. A. No, it is not. 

Q. In the District of Columbia? 

Mr. Gordon: When he is in the District of Columbia. 
Mr. Shipe: I say: In the District of Columbia. 

By Mr. Shipe: 

Q. Isn’t that true? A. When I am in the District of Co¬ 
lumbia I stay at 1815 Q Street. 

I am away from the District of Columbia a great deal, 
i Q. Anyway, you do not live at any other place in the Dis¬ 
trict of Columbia than at 1815 Q Street, and you have not 
lived in any other place in the District of Columbia than 
1815 Q Street since October of 1942. A. I think Novem¬ 
ber, 1942. 

Q. Since November, 1942? A. Yes. 

240 Q. Where do you file your income tax returns? A. 

In Hartford, Connecticut, I think it is—in the Con¬ 
necticut office. 

i Q. Did you ever file returns in New York? A. Yes, I 
have filed a non-resident income tax return in New York, 
on, I think, three or four occasions. 

By Mr. Gordon: 

i Q. You mean a New York State income tax return? A. A 
New York State income tax return, yes; that is on New 
York State taxes. 

By Mr. Shipe: 

Q. Did you ever file any resident returns in New York? 
A. I have not. I do not remember filing any resident re¬ 
turns in New York. 
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Q. Are you sure about that? A. Well, I would not say 
I was positive. 

It may be that in about 1938, or so, I might have filed a 
resident return there, but I don’t think I did. I am not sure. 

• •«*•••••• 

412 Isabella Greenway King 

• •*«•••••• 

By Mr. Shipe: 

Q. Mrs. King, when you came to the City of Washington 
in 1942, from where did you come? A. I came from various 
assorted places and points. I do not think you can congre¬ 
gate any of them. 

I was, at the moment, the National Chairman of the 
American Women’s Voluntary Services, and I was trying 
to do my bit in New York City at that time, but I was away 
from that a good deal; I wras out in Arizona, where I go 
frequently because of our very active businesses; I w*as up 
in Bridgeport, commuting to New York to the American 
Women’s Voluntary Services, a good deal of the time. 

Q. Did you come to Washington with Mr. King in March 
1942 ? A. Intermittently. 

I was the Chairman of a national organization. It was 

very hard to conclude my responsibilities there abruptly. 

* 

I came down to Washington a good deal, sometimes to do 
specific things for the American Women’s Voluntary Serv¬ 
ices. 

Q. And where were their headquarters? A. Their head¬ 
quarters at that time were on Fifth Avenue and Thirty- 
fourth Street; on the downtown, east side; the old Chaney 
Building. 

413 Q. In New York City? A. In New York City. 

Q. Now, did you actually physically come to Wash¬ 
ington with Mr. King at the time he came down here to take 
over his position with the War Production Board? A. It 
is a complete blur to me whether we happened to take the 
train that same day or not. 
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I came to Washington constantly. 

Q. From where did Mr. King come when he came to Wash¬ 
ington ? A. Bridgeport. 

Q. Had he been actually living in Bridgeport just prior 
I to March of 1942? A. Bridgeport is our home. We make 
it our headquarters. We do not always take the train from 
the station in Bridgeport. We occasionally take a train 
from another station, but our home is in Bridgeport and we 
start from Bridgeport and Bridgeport is our headquarters. 

Q. Well, was your house at Bridgeport open and w’ere 
you actually living there and sleeping there in March 1942? 
A. I don’t know where I slept in March 1942. 

I keep no journal, Mr. Shipe. I never thought my life 
was worth a daily journal. 

Q. So, you don’t know? A. Where I slept in March, 1942, 
every night of the month? I definitely and certainly don’t. 

Q. So you don’t know from where you came when you 
came to Washington in March, 1942? A. I came from 
Bridgeport and an office in New York which I was 
414 trying to close. 

Q. You were not living in New York at that time, 
were you? A. I would say that I was eating and sleeping 
there quite a lot. 

Q. And at what address in New York City? A. My son’s 
home at 132 East 92nd Street. 

Q. Can you tell us, Mrs. King, when you actually and 
definitely decided to claim Connecticut as your domicile? 
A. The day I married Mr. King. 

Q. You never had any intention of retaining your domi¬ 
cile in Arizona that you had claimed before that time after 
the date of your marriage to Mr. King? A. I hoped—and 
I still have my home in Arizona, a house, and I vote there 
and pay my taxes, but I understand that the law leaves me 
no alternative in that matter. 

When I am married I am domiciled and make my home 
w T ith my husband. 
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Q. So that your intention, your mental intention, Ijtas 
always been to claim Arizona as your domicile, but you f^el 
that the law compels you to accept Connecticut as your 
domicile because of the fact that you are married to Air. 
King? A. No. You asked me that question before. 

I understand that one can keep one’s voting allegiance 
to a state and pay one’s taxes to a state, if one is a woman, 
and still have one’s home in the domicile and residence and 
home of one’s husband in another state, and I am very 
happy in being a voter in the state that sent me to Con¬ 
gress and in paying my taxes in and to the state tl^at 
415 sent me to Congress and in having my home wh^re 
Mr. King’s is, in Bridgeport. 

Q. Well, when did you determine that you had given up 
your intent to return to Arizona and claim that as vour 
domicile? A. Could I ask you a question? 

Q. No. I prefer you to answer mine, if you don’t min^. 

Mr. Gordon: Will you repeat that question? 

The Reporter (reading): 

“Well, when did you determine that you had given up 
your intent to return to Arizona and claim that as your 
domicile?” 

Mr. Gordon: Now, that is a double question. It pre¬ 
supposes that she determined to do that. 

Mrs. King has explained, very clearly, several times to¬ 
day and the last time she was examined, what her attitude 
was. 

This is a question like: When did you stop beating vour 
wife? 

Mr. Shipe: No. 

By Mr. Shipe: 

Q. I understand, in your testimony, that you have givdn 
up your domicile in Arizona and have taken up your dom[i 
cile in Connecticut. 

Is that correct? 
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The Witness: Shall I try to answer it, Mr. Gordon? 

Mr. Gordon: You have answered it three or four times. 

She said, over and over and over again that she under¬ 
stands that by marrying Mr. King she acquires Mr. King’s 
domicile. 

Mr. Shipe: I understand what she said. 

The Witness: Excuse me, but I think I can help 
416 you, maybe, if I go back before I met Mr. King and 
tell you what state of mind I was in: 

I was a widow with children ranging from two to twenty- 
two years of age, and I made up my mind to live in a suit 
case and trail my children as long as they needed me, and 
I have been doing it very consistently since, which precludes 
my ability to answer your question about returning to any 
place. 

I never meant to “return to any place” on the face of the 
earth if there was a child to whom I could go helpfully 
anywhere I could reach, and that was my life. So that pre¬ 
cludes any mental state of returning to any place, and that 
was in 1926 when I took on that line of life and I pretty 
consistently followed it. 

Q. And you followed it down practically to date. A. No. 
When I married Mr. King I made a very real home in 
Bridgeport w’here we meet as a family and my children 
love it up there and they come up and stay in Mr. King’s 
home with us—in my home. 

• Q. When you were married to Mr. King in New York 
City, did you make any statements to the effect that you in¬ 
tended to return to Arizona? A. I have just explained to 
you that the returning program has never been in my hori¬ 
zon that I know of. 

Q. In other words: You do not recall ever having made 
any such statement to any one ? A. I do not know what you 
are talking about. 

Q. I am simply asking you this: 

i If, at the time you married Mr. King you made any state¬ 
ment to anyone, whether to the Press or to any other 
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417 persons, that yon intended to return to Arizona to 
make your home? A. I have no recollection of qny 
incident of that kind. | 

I would not know to whom I could make such a statement 
as that. 

Q. Now, you did give your address, on the date you fi^ed 
an affidavit for a license to marry, as Ajo? A. That is my 
voting residence. 

Q. In Arizona ? A. I have a home there new, occupied by 
the American Legion. That is my voting address, an<^ I 
have a home there which I have loaned to the American 
Legion. 

Q. You also had a home in New York City at that tinle, 
did you? A. No. I have no home in New York City th^t 
I own. 

Q. Did not you have a home in New York City on tl|ie 
date of your marriage ? A. My son has a home there. 


421 Q. Why did you happen to have the address 1815 
Q Street Northwest, Washington, D. C., on the Horrie 
Ship Corporation stationery? A. Because it is a Horde 
Ship Corporation subsidiary and subsidiary activity and 
business. 


425 Q. Could you give us approximately the amount 
of time that you and Mr. King have spent in New 
York City since 1935, and tell us where you lived? A. Nq, 

sir. ; 

Q. Can you tell us at how many places you have lived in 
New York City and their addresses? A. Since when? 

Q. Since 1935? A. I rented an apartment, when I firs 
left Congress, at 840 Park Avenue, in order to be near m 
younger son who was in boarding school, and we have, whei} 
stopping in New York we stay at my younger son’s house 
at 132 East 92nd Street. 

Q. Did not you also live at 840 Park Avenue? A. I just 
said that, I think. 840 Park Avenue, yes. 
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r Q. Those are the only two places that you actually lived 
in New York? A. Well, I had, when I first grew up, I lived 
at 135 East 69th Street. 

Q. I mean since 1935? A. Oh, I kept that house for 
thirty years and gave it to my children not long ago and 
they are living in it now. I never lived in it, though, after 
I was twenty-one. 

426 Q. Since you last testified, have you been able to 
determine in your own mind how much time you have 
spent in Washington since March, 1942? A. I could not be 
accurate without keeping a journal, and I do not keep a 
journal, so I would be very inaccurate if I tried to give you 
an answer: I might tell you I was here and you might dis¬ 
cover I had been in Arizona and that I had made a mistake 
and I would be very embarrassed. 

Q. Now, you were served with a summons in this case in 
the District of Columbia, were you not? A. Well, I was 
handed some papers by somebody in the District of Co¬ 
lumbia. 

i Q. And they were handed to you at 1815 Q Street, this 
city? A. In the street. 

I Q. In front of your house? A. Not my house, no. 
i Q. Well, in front of the Home Ship Corporation’s house 
at 1815 Q Street? A. Yes, sir—surrounded by grandchil¬ 
dren, if you want to make it picturesque. 

446 Q. Mrs. King, do you recall business conferences 
being held between Mr. King and others in the house 
at 132 East 92nd Street, New York City? A. Occasionally 
when Mr. King was not well I think he had people from his 
office come up to either confer with him or take dictation or 
something. 

« • * • • • • • * • 

455 Q. Well, Mr. King was not living in Connecticut 
-when you married him, was he? A. He was. 

Q. Did he has a home in Connecticut? A. That has been 
thoroughly covered in his own testimony. 
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Q. But I am asking you. A. Every word that is covered 
in that I concur with. 

Q. Well, he didn’t own a home in Connecticut at the time 
you married him? A. I do not know that he owned one of 
those homes that he did at one time own then or not. 

Q. You never moved into any home that he owned on the 
date of your marriage in Connecticut, did you? A. I did 
not. 

Q. And, so far as you know, he did not own ^ny 

456 home in Connecticut at the time of your marriage to 
him? A. I said: I have not accurate information on 

that. 

Q. I simply say: So far as you know he did not have or 
own any home in Connecticut? A. I don’t know. But (he 
did have or own homes in Connecticut and had lived in Con¬ 
necticut a great many years. 

Q. At the time you married, you and Mr. King were mar- 
ried, was not Mr. King living in New York City? A. I think 
he was stopping at a hotel at the particular date of our 
marriage. 

Q. Do you know whether he had an apartment in New 
York City? A. I do not know whether he had an apartment 
that day or not. 

Q. You knew that he did have an apartment there, didn’t 
you ? A. I remember he had one for a short time. 

Q. Do you personally contribute anything to the mainte¬ 
nance and support of the operation of the house on 92nd 
Street in New York? A. I do. 

Q. And do you contribute to the maintenance and sup¬ 
port of the house in Bridgeport, Connecticut? A. Mr. Kiijg 
and I both do, but I give much less than he does. 

Q. Does that same answer hold true so far as the house 
in Washington and the house in Santa Barbara, California, 
are concerned? A. Mr. King and I do not contribute 

457 anything personally at all to the Home Ship Corpora¬ 
tion’s building at 1815 Q Street in Washington. W\e 

merely pay guest accounts. 
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And, in Santa Barbara, in which is located a house owned 
by Home Ship Corporation, and is rented, and has been 
for a good many years to somebody I never knew until the 
other day, if we go there, which has only been for a few 
weeks since we were married, we rent it just as she does 
and pay the grocery bills out of our household accounts. 

• •**•••••• 

468 Mr. Shipe: Now, Mr. Gordon, I think you said you 
had the checks showing the payments made to Mr. 

King! 

Mr. Spencer Gordon: Yes. 

Mr. Shipe: By the Home Ship Corporation. 

Mr. Spencer Gordon: Yes. 

There are the checks, anyway (handing various docu¬ 
ments to Mr. Shipe). 

You do not want to put those in evidence. 

We are just showing you these. These are the original 
records. 

(The documents last above referred to were examined by 
all counsel for the Plaintiffs present). 

Mr. Shipe: You say you do not want to introduce these 
in evidence ! 

Mr. Spencer Gordon: No. They are original records. 

I will cooperate with you as to what is in them, or 

469 you can have them photostated or do anything of 
the sort you like, but we do not want to give them up. 

Mr. Shipe: Well, of course, I do not want you to give up 
original records. 

Mr. Spencer Gordon: No. It is all very simple. You 
get up the kind of a statement you want to and I will check 
it against these and we will agree as to what they show 
without any trouble. 

You can take your time. You don’t have to do it now. 
I will keep them where we can both look at them any time. 

They will be available, in other words, for your inspec¬ 
tion at any time. 



Mr. Shipe: According to a tabulation of the amount rep¬ 
resented by the checks presented by Mr. Gordon, showing 
the payments by the Home Ship Corporation to Mr. 0. 
King, from January 1, 1940 to and through December 31, 
1943, they represent a total payment of salary amounting 
to $32,000 less Social Security deductions of $1,065.21,1 or 
an amount actually received by Mr. King of $30,937.79. 

By Mr. Shipe: J 

Q. Do you know in what banks these checks were depps- 
ited, Mrs. King? A. Mr. King’s. In a bank he uses in 
Bridgeport. 

Doesn’t it say on the back? 

Q. You may look at it and see (handing a document to 
the witness). You can tell from that. 

Do you have any independent knowledge? 

Mr. Spencer Gordon (examining the last referred to 
ument) It says here, first: Pay to the order of any bank 
bank or trust company or through the New 
470 Clearing House; prior endorsements 
New York Trust Company, New York. 

And this says: Pay to the order of any bank or 
company, Federal Reserve Bank, Dallas. 

And up here it says: For deposit only to the account 
H. O. King, Harry O. King. 

The Witness: I only know they are sent to his office 
Bridgeport and Miss Bailey deposits them in his 
account and it is a bank in Bridgeport. 

If you will let me use the telephone I will give you 
answer. 

By Mr. Shipe: 

Q. Do you have any independent knowledge as to wh^t 
bank they are deposited in? A. No, I do not. 

Q. Do you know whether they were deposited in any bank 
in New York or at New York? A. No, I do not think they 



were. 
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Mr. Spencer Gordon: They do not bear any Bridgeport 
endorsement. That is what Mr. Shipe is driving at. 

The Witness: I am under the impression that some 
have. 

By Mr. Shipe: 

Q. The check that I am now referring to is dated— 

Mr. Spencer Gordon (interposing) July 31, 1940. 

You mean some have Bridgeport and some do not? 

Mr. Shipe: That is what I am getting at. 

By Mr. Spencer Gordon: 

Q. The answer is that you don’t know, isn’t it, Mrs. King? 

A. Absolutely. 

471 Q. That’s right? A. Yes. 

Mr. Shipe: Mr. King will furnish that informa¬ 
tion. 

Mr. Spencer Gordon: Where they were deposited? 

Mr. Shipe: Yes. 

Mr. Spencer Gordon: Sure. 

Mr. Shipe: And you will keep them in your possession 
so I can ask him those questions? 

'Mr. Spencer Gordon: Yes, indeed. 

What is the point, Mr. Shipe ? 

1 Mr. Shipe: I have several points. 

! Mr. Spencer Gordon: I am trying to see what it is. Just 
what is it you want? 

By Mr. Shipe: 

Q. Mrs. King, I observe that on the check dated July 25, 
July 25th, 1942, made out in the amount of $666.66, to the 
oirder of H. 0. King, 2017 F Street, Northwest, Washing¬ 
ton, D. C. 

Is that where you were living at that time? A. The ex¬ 
planation of that is that the stenographer put the address 
on the check, I suppose, that check or any other of where 
he was getting his mail while he was stopping in Washing¬ 
ton, but they were all sent directly to Bridgeport. 
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Q. Now, on the check dated August 24, 1942, in amount 
$666.66 to the order of H. 0. King, I observe there is no 
address on that. Do you know why that is ? A. I would not 
know at all. The stenographer was probably doing the best 
she could—nor do I know why there should be any addresses 
on them; that doesn’t amount to anything except on checks 
for bills of firms where you want to find their ad- 
472 dresses. 

Q. I show you checks of the Home Ship Corporation, 
dated September 21, 1942, October 22, 1942, and November 
23, 1942, each in the amount of $666.66, payable to H. 0. 
King, and I call your attention to the fact that there is no 
address of Mr. King on those checks. 

Is that right (handing certain documents to the witness) ? 
A. (upon examining the various documents last referred 
to): It certainly would seem so, and I think the putting of 
addresses on is completely arbitrary. We do not put them 
on half the time, on anything. 

Q. The checks which I just handed you are all signed by 
yourself as President of the Home Ship Corporation? A. 
Yes. 

Q. Is that correct? A. Correct. 

Q. I show you a check dated December 19, 1942, by the 
Home Ship Corporation, payable to the order of H. 0. King, 
1815 Q Street, Washington, D. C. (handing a document to 
the witness). A. (upon examining the document last re¬ 
ferred to) That was his mailing addrsss while he was 
stopping here. He changed from F Street to that. 

You may find some addressed to the Shoreham Hotels 
and some on N Street. 

Q. Who is that check signed by? A. Hary 0. King. 

Q. Is that the first he signed? A. I do not know 


473 about that. He can sign the checks the same as I. 

Q. I just received these a few minutes ago. They 
have been in your possession a long time. 

Isn’t that so. 
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Mr. Spencer Gordon: I only got them this morning. 
They came from Arizona. 

By Mr. Spencer Gordon: 

Q. Didn’t they come from Arizona? A, No; these were 
signed where I was, wherever that was. 

By Mr. Shipe: 

1 Q. I show you what purport to be salary checks from the 
Home Ship Corporation payable to the order of H. 0. King, 
dated January 28,1943, February 25, 1943, March 23, 1943, 
April 21,1943, May 24,1943, June 19,1943, August 11,1943, 
August 25, 1943, September 23, 1943,—all in the year 1943, 
and all giving the address of Mr. H. O. King as 1815 Q 
Street, Northwest, Washington, District of Columbia. 

Will you look at those and see if that address is on each 
of those checks (handing a group of documents to the wit¬ 
ness)? A. (Upon examining the various documents last 
above referred to): Had he been stopping at the Shore- 
ham Hotel I assume they would have put: Shoreham Hotel, 
on them. 

Q. I am not asking you that. A. I am explaining the 
system, as President of the corporation, that if they put any 
address in at all they put the temporary mailing address of 
the person receiving the check, though they may have orders 
to send the check direct to his home office which was the 
case in this case. 

As you notice, some of these checks were sent for- 
474 merly to F Street. I am surprised that some of them 
are not at the Shoreham Hotel and some at N Street 
where we also sojourned with my son, or the Arizona Inn 
when we stopped there; they would put that in as a tempo¬ 
rary address. 

1 I never spoke to the secretary about that and I assume 
it is a voluntary system she evolved herself. 

Q. You have looked at those checks and noticed that the 
address on them is the 1815 Q Street, N. W., address in 
Washington? 


129 


Mr. Spencer Gordon: I will look. 

The Witness: I have given a clear explanation: if it is 
there she evolved the system of putting in the temporary 
address and sending them to the home headquarters. 

You noticed there was one on F Street. 

By Mr. Shipe: j 

Q. By the way: There is also a check dated December 
19, a check of the Home Ship Corporation, 1942, payable to 
the order of H. 0. King, 1815 Q Street, Northwest, Wash¬ 
ington, D. C. You notice that? A. I see it sir. 

Q. Is that correct? A. I see it. 

Q. I hand you a check dated October 31, 1941, of the 
Home Ship Corporation payable to H. 0. King, and |n 
amount of $666.66, and you will note on the fact of the checjk 
*‘endorsement missing”. 

Is that correct (handing a document to the witness) ? 
(after examining the document last above referred 
What does “endorsement missing” mean? 

475 Q. The signature of the payee on the back. A. A 
seems to me to be on there. 

Q. Yes. I am going to ask you that question. 

Mr. Spencer Gordon: Maybe it was not seen and maybe: 
they sent it back and got it later. 

By Mr. Shipe: 

Q. Is there something on the face of the check, the words 
“endorsement missing”? A. What are you asking me, sir? 

Are you asking me that? 

Q. Yes. A. Can’t you see it? 

Q. Yes, but we do not have those checks available to go 
in the record. 

Mr. Gordon says I may ask you any question about them 
I wish. A. I gather that probably the Bank let it go through 
and then sent it back. I never looked at it before. 

They very often cash my* checks without my signature on 
them. 





130 


Q. Now, on the back of the check do you find this endorse¬ 
ment : Credit to the account of H. O. King, The New York 
Trust Company, New York? A. Well, I have not looked 
at it. 

Mr. Spencer Gordon (upon examining the document 
under consideration): Yes, it is on there. 

Mr. Shipe: Let her testify to it. 

It is conceded by counsel that it is on there ? 

Mr. Spencer Gordon: Yes. Let’s see it just a minute. 

476 (The document was examined further by Mr. Spen¬ 
cer Gordon.) 

I 

Mr. Spencer Gordon: If you want to say for the pur¬ 
poses of the record what is on some particular check, just 
state it and I will agree. 

Wouldn’t it be better to do that than to ask Mrs. King 
about each one? 

Mr. Shipe: I prefer to go over each of these checks, Mr. 
Gordon, if you don’t mind. 

There are certain endorsements on some of these checks 
which it is difficult to read, and I should like, at your con¬ 
venience, to go over them and make some notes from them 
in order to clear up one or two things we have in mind 
about the checks. 

Mr. Spencer Gordon: Well, we will get together and you 
can then go over the checks just as much as you like and 
take whatever data you wish from them. 

Whatever they say we will get together on and state in 
some way agreeable to us all. 

Mr. Shipe: I think that is the best way in which to 
handle it. 

Mr. Spencer Gordon: All right, then. 

Now, may I have my checks all back and I will keep them 
conveniently for your examination whenever you wish? 

Mr. Shipe: Yes; you will have them available here? 

Mr. Gordon: Oh, yes. I will keep them here. 
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Now, there should be, according to my information, jpst 
thirty-six of these checks; there ought to be thirty-six of 
them here. 

(The checks were counted by counsel.) 

477 Mr. Spencer Gordon: They are all here, thapk 
you. 

518 Mr. Spencer Gordon: We can let the record shojw 
that after some discussion, which by agreement w^s 

off the record, this statement may be made for the recorcj: 
It is my understanding from what Mrs. King has just 
said off the record, that during the first half of the 

519 calendar year of 1943, the revenues of the-Home Ship 

Corporation at 1815 Q Street, Northwest, in Wash¬ 
ington, D. C., were approximately $7,100, and that the ex¬ 
penses were approximately $6,000 for the same period. In - 
eluded in those revenues was the $300 a month paid by eac' 
of the Kings and the other revenues came from the othe 
guests. Excluded from the expenditures are the taxes an 
insurance, and no computation is made as to the return on! 
investment. | 

Mrs. King states that she does not yet know whether the 
company made money, broke even, or lost money in 1943. 

Mrs. King also states that this does not take into account 
the food inventory. The fact that they had some food on 
hand at the end of the period, which was paid for during 
the period would tend to make the picture somewhat better. 
That is about the size of the whole thing. 

By Mr. Shipe: 

Q. Do you operate the house at 1815 Q Street, North¬ 
west, Washington, D. C., under the Rent Control Act affect¬ 
ing the District of Columbia? A. I do not believe I know. 
Miss Holther, the real estate agent, told me what the ceiling 
price was, that there was a ceiling rent, but we don’t rent 
this place; we merely stay there as guests. 
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Q. But you have never taken the matter up with the Rent 
Control Commission? A. There has never been any occa¬ 
sion to. 

Q. At any rate, you have never don it? A. There has 
been no reason to at all. 

By Mr. Spencer Gordon: 

520 Well, you have not done it anyway? A. No. 

Q. All right— A. (interposing) The house is not 
rented. It is being operated. 

By Mr. Shipe: 

Q. It is, really, an exclusive boarding house? A. It is, 
you might say, an exclusive boarding houe. 

Q. That is what you consider it? A. Yes. A family 
boarding house, to some degree. 

Q. The only people you permit to come there are your 
friends and your family. Is that right? A. You are right. 
• ••••••••• 

in. 

ADDITIONAL PLEADINGS AND PAPERS 
DESIGNATED. 

525 Filed Jan 28 1944 

Memo. In my opinion venue of this action is properly 
laid in the District of Columbia under the provisions of 
Section 51, Judicial Code, in view of the fact that at the 
time of filing suit and serving the defendants, Mr. and Mrs. 
King, they were actually living in the District of Columbia, 
regardless of where their legal domicile may have been. 
Therefore, the motion for summary judgment and dismissal 
of the action will be denied. 

* 

JAMES M. PROCTOR 
Justice 

January 28, 1944 
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526 Filed Feb 29 - 1944 
Findings of Fact and Conclusions of Law 

Findings of Fact 

1. This action, filed on June 10,1943, is a suit brought by 
stockholders of Munson Line, Incorporated, on behalf of 
that corporation, against Harry 0. King and Isabella 
Greenway King. Munson Line, Incorporated, is joined as 
a defendant. The plaintiff stockholders are Wall and 
Beaver Street Corporation, a corporation organized un4er 
the laws of the State of New York, and Abraham Straubs, 
Robert Strauss, Harry Strauss and Hortense I. Bratp- 
schweiger, individuals, who are residents of the State of 
New York. All of the plaintiffs are citizens of New York. 

2. The defendant Harry 0. King was served with pr 
ess, in the District of Columbia, June 11,1943. The defe 

dant Isabella Greenway King was served with proc- 

527 ess, in the District of Columbia, June 15, 1943. The 
defendant Munson Line, Incorporated was served 

with process, in the city of Baltimore, Maryland, June 14, 
1943. 

3. The defendant Isabella Greenway King is the wife of 
the defendant Harry 0. King. When the action was filed 
and when the Kings were served with process they were 
living in the District of Columbia, at 1815 Q Street, N. W^. 
Washington, D. C., a residence which had been purchased 
in November, 1942, by the Home Ship Corporation, of whic' 
they were the principal stockholders. When he was serv 
the defendant Harry 0. King was acting as Director of th 
Copper Division of the War Production Board, a tempora 
position which he had held since March, 1942, at a sala 
of One Dollar a year. The defendants Harry 0. King an 
Isabella Greenway King at the time of service of proces^ 
on them had no intention of making Washington, D. C.j 
their permanent home. 

4. When the action was filed and when the defendants 
Harry 0. King and Isabella Greenway King were served 
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with process, their permanent home was a dwelling on Old 
Battery Road, Bridgeport, Connecticut, in which they had 
lived before Mr. King came to Washington, and which is 
also owned by the Home Ship Corporation. This house has 
been kept ready for occupancy, and has been at times oc¬ 
cupied by Mrs. King and at times by both Mr. and Mrs. 
King after Mr. Kang went to Washington. They have in¬ 
tended to maintain this dwelling in Bridgeport, Connecti¬ 
cut, as their permanent home. The domicile of Harry 0. 
King and Isabella Greenway Kang is in the State of Con¬ 
necticut and they are citizens.of that state. 

5. The defendant Munson Line, Incorporated, is a cor¬ 
poration organized under the laws of the State of Mary¬ 
land. It maintains a statutory office at 10 Light 
528 Street, Baltimore, Maryland. Its business office is 
located at 211 State Street, Bridgeport, Connecticut. 
It has never done or transacted business in the District of 
Columbia. The domicile of Munson Line, Incorporated, is 
the State of Maryland, and it is a citizen of that state. 

Conclusions of Law 

1. The venue of this action is properly laid in the Dis¬ 
trict of Columbia under the provisions of Section 51 of the 
Judicial Code, in view of the fact that at the time of filing 
suit and serving the defendants, Harry 0. King and Isa¬ 
bella Greenwav King, they were actually living in the Dis¬ 
trict of Columbia, and were thus residents of the District of 
Columbia within the meaning of that statute, regardless of 
where their legal domicile may have been. 

2. Service of process was properly made upon Munson 
Line, Incorporated, in the State of Maryland under the pro¬ 
visions of Section 51 of the Judicial Code, and this Court 
thus has jurisdiction of the defendant Munson Line, In¬ 
corporated. 

3. The motion of the defendant Munson Line, Incorpo¬ 
rated, to dismiss the amended complaint, or in lieu thereof 
to quash the return of service of summons on defendant 
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Munson Line, Incorporated, and the motion of defendants 
Harry 0. King and Isabella Greenway King for summary 
judgment should therefore be denied. 


/s/ JAMES M. PROCTOR 
Justice 


February 29, 1944. 


530 Filed Feb 29 - 1944 

Order Denying Motiotis of Defendants 

This cause came on to be heard on the motion of the de¬ 
fendant Munson Line, Incorporated, to dismiss the amended 
complaint, or in lieu thereof to quash the return of service 
of summons on defendant Munson Line, Incorporated; and 
upon the motion of defendants Harry 0. King and Isabella 
Greenway King that the second defense set forth in the 
answer to the amended complaint be heard and determine^ 
before trial and that the Court enter a summary judgment 
for said defendants on said second defense pursuant to Rule 
56 of the Federal Rules of Civil Procedure, and upoij con} 
sideration of the pleadings, depositions and affidavits oh 
file in the case, and the points involved in said motions! 
having been fully heard and argued to the Court by coun¬ 
sel, and the Court having made and entered its findings of 
fact and conclusions of law thereon, it is by the Court this 
29th day of February, 1944, 

Ordered that the motion of the defendant Munson Line, 
Incorporated, to dismiss the amended complaint or in 

531 lieu thereof to quash the return of service of sum¬ 
mons on defendant Munson Line, Incorporated, be, 

and the same is hereby, denied; 

And It is Further Ordered that the motion of the defen¬ 
dants Harry 0. King and Isabella Greenway King that the 
Court enter a summary judgment for said defendants on 
the second defense set forth in their answer to the amended 
complaint also be, and the same is hereby, denied; 
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And It is Further Ordered that the defendant Munson 
Line, Incorporated, file its answer to the amended com¬ 
plaint within thirty days from the entry of this order, un¬ 
less prior to that time application is made for a special ap¬ 
peal, in which case the time for answering shall be extended 
to a date twenty days from the disposition of said applica¬ 
tion or any special appeal granted thereon. 

/s/ JAMES M. PROCTOR 
Justice 


533 Filed May 15 1944 

Order 

On consideration of petition for allowance of special ap¬ 
peal and the objections thereto in the above entitled case, 
it is c 

Ordered by the court that a special appeal from the order 
of Mr. Justice Proctor entered in said cause on February 
29,1944, be and it is hereby, allowed and the appeal set for 
hearing on June 13, 1944. Appellants’ brief to be filed on 
or before June 5, 1944, and appellees’ brief on or before 
June 9,1944. 

PER CURIAM. 

Dated May 15, 1944. 

A true Copy, 

Test: JOSEPH W. STEWART /s/ 

Clerk of the United States Court 
of Appeals for the District of Columbia 

i 

(Seal) United States Court of Appeals 

for the District of Columbia 

Filed May 15 1944 

JOSEPH W. STEWART 
Clerk 
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With permission of the Court, we are filing this reply 
brief for the purpose of giving page references to the tes¬ 
timony on which was based the finding of the Court below 
that the domicile of Harry 0. King and Isabella Greenway 
King was in Connecticut and that they were citizens of that 
state. 
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Prior to the establishment of the present home, which 
Mr. and Mrs. King have occupied in Bridgeport, Connecti¬ 
cut, since 1939, Mr. King has been identified with Connecti¬ 
cut for about twenty years, or since 1923. He was born in 
Chicago on March 6, 1890 (App. 72). In 1923 he moved to 
Fairfield, Connecticut (72). He lived there with his former 
wife until about 1936 (106-107). During the period from 
1936 to 1939 Mr. King was having marital difficulties, and 
spent some time in New York,* Chicago, Washington and 
other places, but he also spent considerable time in Bridge¬ 
port and Fairfield, Connecticut (107). 

Since 1939, Mr. and Mrs. King have continuously main¬ 
tained a home in Connecticut, with about four or five acres 
of land, containing a large house and a gardener’s cottage, 
with vegetable and flower gardens and plantings (72). Mr. 
iKing keeps his personal belongings and his automobiles 
there, and it is the place that he considers his home and 
domicile (73). Mrs. King also considers it her home, “the 
children’s photographs are all there and the children all 
love it, and we know the neighbors, and it is a home in every 
sense (92).” Mr. and Mrs. King have lived in this house 
since 1939, shortly after they were married (74). The house 
is owned by Home Ship Corporation, of which they are the 
principal stockholders and which owns a hotel in Tucson, 
Arizona, and real estate in other parts of the country (87, 
96). They rent it from the corporation (74). 
i Mr. King has voted in Connecticut since 1923 (72). He 
files his Federal income tax returns in Connecticut, and 
pays his personal property tax there (73). His automo¬ 
biles are registered in Connecticut (73), and he has ob¬ 
tained a driver’s license in Connecticut every year for the 
last twenty years (73). 

* When he applied in 1939 for a license to marry the present Mrs. King he 
stood in line with other applicants, and in answer to questions by the marriage 
clerk he gave his address as the Hotel Ambassador, at which he was then 
staying in New York. The clerk wrote this down as his residence and Mr. 
King signed the application (111)* 
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Mr. King is the President of Munson Line, Incorporated, 
which maintains a statutory office in Baltimore, Maryland, 
but whose business office is located at 211 State Street, 
Bridgeport, Connecticut, four miles from Mr. King’s home 
(75). 

Mr. King is a member of the Congregation of St. George ’ s 
Episcopal Church, Bridgeport, Connecticut (76). He be¬ 
longs to the Fairfield Country Club and the Black Rock 
Yacht Club at Bridgeport, Connecticut (76). He is a non¬ 
resident member of the Racquet and Tennis Club of New 
York City (76). His bank accounts are in New York and 
Bridgeport, Connecticut. 

Mr. King’s only connection with the District of Colum¬ 
bia was a temporary one (76). In March, 1942, he came to 
Washington and took a part time position as Director of 
the Copper Division of the War Production Board at a sal¬ 
ary of $1.00 a year (75). He had no intention of remain¬ 
ing in Washington (76). He first lived at the Shoreharti 
Hotel with Mrs. King (75). Then they rented a furnished 
house at 2017 F Street, N.W. (75). In November, 194$f, 
they moved to 1815 Q Street, N.W., which was purchase^ 
by Home Ship Corporation (75). 

Mr. King has no bank account in the District of Colum¬ 
bia (77), belongs to no churches in the District of Columbia 
(77) and to no clubs in the District of Columbia, except the 
1925 F Street Club, which Mrs. King joined some ten years 
ago when she was a member of Congress, and which Mr. 
King joined four years ago, and at which they dine a few 
times a year (77). 

During all the time that Mr. King has been in Washing¬ 
ton, the home at Old Battery Road in Bridgeport, Connec¬ 
ticut, has been maintained with servants there (75-76). Mir. 
and Mrs. King have been in Bridgeport from time to tim^, 
and the house is always ready for occupancy 4 ‘with every 
bed made up and dusted four or five times a week (91).” 
Checks for household expenses for water, telephone, oil, 
laundry, light, milk, servants, food, etc. have aggregated in 
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1941, $3,335.22; in 1942, $4,647.62 and in 1943, $2,041.87 
i (56). Prior to the hearing below Mr. King had resigned 
as Director of the Copper Division of the War Production 
Board, his resignation to take effect not later than Febru¬ 
ary 1, 1944, and he did not expect to spend any more time 
in Washington, except for the purpose of moving his effects 
to Bridgeport, Connecticut, and for occasional visits to act 
in a consulting capacity at the War Production Board 
(55-56). 

Mrs. King was born in Kentucky and has lived the greater 
part of her mature life in the far west (103). She was a 
Congresswoman from Arizona (104). As the wife of Mr. 
King, whom she married in 1939, she takes his domicile in 
Connecticut, but she has stated that it is her domicile also 
j “because I love it and have made my home there (92).” 
She has no intention of living permanently in the District 
of Columbia (104). 

This testimony was undisputed. There was no genuine 
i issue of material fact. The Court therefore properly found: 

i “3. The defendant Isabella Greenway King is the 

wife of the defendant Harry 0. King. When the action 
was filed and when the Kings were served with process 
they were living in the District of Columbia, at 1815 
Q Street, N.W., Washington, D. C., a residence which 
had been purchased in November, 1942, by the Home 
Ship Corporation, of which they were the principal 
stockholders. When he was served, the defendant 
Harry O. King was acting as Director of the Copper 
I Division of the War Production Board, a temporary 
position which he had held since March, 1942, at a sal¬ 
ary of One Dollar a year. The defendants Harry O. 
King and Isabella Greenway King at the time of service 
i of process on them had no intention of making Wash¬ 
ington D. C., their permanent home. 

“4. When the action was filed and when the defend¬ 
ants Harry 0. King and Isabella Greenway King were 
served with process, their permanent home was a 
dwelling on Old Battery Road, Bridgeport, Connecti¬ 
cut, in which they had lived before Mr. King came to 
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Washington, and which is also owned by the Home Ship 
Corporation. This house had been kept ready for oc¬ 
cupancy, and has been at times occupied by Mrs. Kipg 
and at times by both Mr. and Mrs. King after Mr. King 
went to Washington. They have intended to maintain 
this dwelling in Bridgeport, Connecticut, as their per¬ 
manent home. The domicile of Harry 0. King and 
Isabella Greenway King is in the State of Connecticut 
and they are citizens of that state ” (133,134). 

Respectfully submitted, 


Spencer Gordon, 

Virginia C. Duncombe, 
Attorneys for Appellants 
Harry 0. King and Isabella 
Greenway King . 


H. Cecil Kilpatrick, 

Attorney for Appellant 
Munson Line , Incorporate 



